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Introductíon

In an era when citizen participation and democracv are inext¡icably intenvoven, the
need ro make the voices of conce¡ned s¡akeholde¡s heard is urgent.'Ihe rise of
the concept of "civil socieq 'âs a $'ay of strengthening democracy has Ìed to lnc¡eased
academic research on the subject- Severaì quesrìons.e-a,n unan.rrered, horl,e.,er.
How can enironmental non-govemmental o¡gani7-ations (ENGos) best achleve their
aimsì \Àtrat a¡e the challenges facing them in the i¡re¡national a¡enaì And, mo¡e
rmporLantly, where is it tha¡ Ncos can best catallze actions and influence changeì

This chapter assesses the effectiveness of a rnukilateral public instirution cre
âted in response to ENcos, in part to sene as an interface u,ith them. Created during the
Nonh Ame¡ican Free Trade Agreement (N,rna) debate in response ro concems about
the enforcement of narional envi¡onmental laws, the Citizen Submission on Enfo¡ce
ment Matters mechanism (csrv) of the No¡th American Commission fo¡ Enriron,
mentalCooperation (NACEC or cEC) is a device that domestic and transnational El*Gos
(and exco coalitions) are using to increase go\,'emment accountabiliryr

This stud,r' is guided by an overa¡ching interest Jn rhe polìrìcs of Ñn¡th Amer
ican integ¡arion. The research goal is to develop an empirical basis on \ahich to
explore the theoretical and applied aspecrs of ci¡.il socier invoh,emenr iD enviro¡r
mental govemance. We focus on ho\r ENcos use a trinational policl,- reform (the
cSEl\,I) designed to interface ra'ith civil societt o¡ganizations. Buih inro the Norrh
Ameúcan Agreement on En\'ironmental Cooperurion, the csEr,t was fashioned to
encourage comphance rl'-ith existing national environmental Ìaws, and the¡ebv avoid
"races to the bortom" and'þollution havens.' In theory this tj,pe of insrirurjonal re
form should emporver civil societv organizations to hold nadon,states accountable.

We are particularly interested in undertakng an independent assessment of th¡ee
key dimensions of the CsEt4's t¡ack record.

1. Which ENGos have made use of this process and why?
2. Does this mechanism provide an opportuniry- fo¡ Et{Gos to come tosethe¡

¿nd lo¡m tr¿nsnational advocarl netu ork.l

* clATEc, Meúco.
*Cârleton Unilersqi Cânådâ.
+ Univeniq' of Caljfornia, Santa Cruz, Unite¿ Slåres.
I For â definitjon of accountãbilit!. see For (2003).
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3. \Ã,'hat 
-if anr,- are the tangible impacs of the CSE\I mechanismì

. This chapter olfers a roagitudinar anarv¡is of rhe evorution of citizen submis,sions. anallzed jn the contex¡ of the-exisring lirerarure 
"" À" 

"irr.'iì" "*o,n_c.l find.ngs ¿rc on¿[2,.d in :erms of, rheir åi"rr"." il. ,"åìrr,iri,"g ,.ru"., ottrdnsp¿ren(\t â(Lounl¿bjlin: ¿nd coaljrion dr.¡¿mics_

Background: The Cit¡zen SubmissÍon
Ðn Enforcement Matters Mechanism (CSEM)

Citize¡ pa¡ticipalion in North American envi¡onmental govemance has ebbedand flo.¡ed ove. the more than i 5 _vears since NáFIA c¡eateã insritutional channelsfor poiicl' engagement (pacheco aná vega, zoo¡). Two mechaJ-, ï*" ,p""irr."ly
3:ifl""r,::{:: for c1¡;ze1 participãtion *,ithin the 

"i", 
,r* ri..,-i. ,rr" ¡_,ruDtr( .\d\tson ( omm.ttee ( pÀCt.-¿ lrinâtion¿l adrìsory board comprised of citi.zens fìor¡ al1 rh¡ee counr¡ies and from 

'aried b".kgr";rJi_d";Çì"ra"-i",
::l Ê:':-nl"":l 

:rgdn;¿¿r.ons, The second cjrii sJcjety interface ìí rhe ( itizen5ubmrssion on Enio¡ccment llatre¡s mechanisms (csfu), based on A¡ticles 14

i:r_ll :|i:)""i.{merìcan Agreement on Enyi¡onmenraÌ Coope¡arion (N.rArc),
.\A: rq\ er\ìronmênldr sjde ogrcemenr. This. mcchanism provides ciìJ sociery orga_niza¡ions ni¡h rhe opportunìn ro play a 

,,u,histlebio*_"iirot". 
Àr,f 

"on."rn"a "irizen trom an\ of the th¡ee cou:lt¡ies can p¡epare and present a submission to thecEC Sec¡era¡iar denouncing a counrry foi fuìii,.,g to c;nply .,'rt;l;;;; 
"nn,.o"_ment¿l lai,r,s (cEC, 2001). The cEC Sec¡erariatt Om*.ft"¡JrrJ", on ¡"fo.."-ment N4atte.s ¡eviews rhe submission ¿¡d assesses wherhe. i,aciu"flu rv"rr^no ,re.pon'e iom rhe conccrned countn:2 Figure I 

"",1i"", 
,h";;;;;;;] 

"
\Ã,1¡r le .,.,qc¡c does not ha,,e supra_natioln^l ."g,,l"to.y u,,ihJiÇÌl.t,.r"t ,".ora.

P'o,rõe-d thorough jn\e\ligatioD o[ olleged faiJures to enforce nationa] enrr¡on_menial la:r. 
,Çecn 

fro:r a tran<parencl ãnd accounrabiliry p"^p".i,r",',¡",L*
:^".9T:ì51.0 

due dilrgcrre required in gene¡aling a facru¿l record helps estab_
rrsn a drdtogue among non_\taie ¿ctors, govemments. ¿nd the jnrerpovernmental
aurhorin .¡: rhe hope rh"r reguldrjon( r.id .o.pli"n." ,"ylJ;;;;:;;.

An interesting featu¡e of the csctJ mechaniim l, ,t 
", "irir"n. 

ironr i.,y .orn_
tn'- cân pieseni a submission against any country A Meican citizen can ãenounce
ÌDcompliance $irh enr,ÍronmentaÌ reguiarion in Mexico, C""" n *ü"'U S -¿the sameopportuniq. is afforded ro Ame can and Canadian citizens. Til drfí:i:f¡om ¡he labor side ag¡eemenr. rthich requires compl"r,* i"ì" fìi"ä å"r.,¿",1"
countrv- conce.ned_ Some sub¡oissions against Meiico have actualÌy come i¡om
Canadian anùb¡ Ame¡ican ENGos, and ve"ry recently; . ,"i-lrri"" 

"*å,"" 
C*"¿"

l:'i.bl:Tl1'-bi 
*" r.ie\rL ¿n €\uoç { 5r \r-0--003 se¿l Hunring). ah-hough in sep-lemDer ./ iU jt rr¿s disnissed ct ( 200:¿ L l-his behavior maf sound råsonable.

, Ar ihe time oí lv¡iring {\,farch 2006), Geoff¡ey C¿n,er headed th¡s office
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as fhe pe¡ception ¿Dpears to be that Mexic¿n envi¡onmental standa¡ds a¡e the
r¡'eakest of all three coun¡ries.

. The CEC has been subject ro subsrantial scrutiny particulârly in the English-
Ìanguage Ìitcrature lJohnson and Beaulieu,,l996; Aujle,r,, 1997; Esty and Dîeli,
eds., 2002:Allen, 2003: I,Ia¡kell and K¡ox. eds.. 2003: Galíagher, 2004j. The Cirizen
SubmissiononEnfo¡ceneni,lattersmechanismhasalsobeenfairl¡,popularamong
schoiars of j¡temational iar: intemâtional relations, and globai 

"niiion."rrrul poli
Ítics (\{acCallum. 1997: \\_rrick 1999; I,larkell, 2000: powell, 2000; Tòllefson, 20QQ.
Kibei. 2001; Knox, 200i: Mahan¡. 2001: Goldschmid¡, 2002; Kibel, 2002; Enr,1r6¡i
mental Lar¡' Institu¡e,2003: Fitzmaurice, 2003r Markell.2003: Wilson,2003;
\À'old et al.. 2004.1ãng, 2005: N4arkelÌ, 2006; Lewis, 2007, Graubart, 2004, 2008).
i{orver'e¡ despite ¡he ¡elativell slzeabÌe amount ofresea¡ch that has been produced
a¡ound csÐiu, lirtle ;ndependent empiúcaÌ analvsis has been done.

R.esearcl¡ Stratêgy and Methodology

The empirical basis for ou¡ ¡esea¡ch rs comprised of data gathered from several
sources. Primary data is from one-on,one semi-s¡ructu¡ed interviews with represen_
tatil'es of eD.i¡onmentaÌ non-govemmentaÌ organiz,gtions, gove¡nment officials, and
othe¡ ¡elevant stakeholde¡s in Mo¡ico, tlie United States, and Canada. Two of the
th¡ee ¡esea¡che¡s conducted ieam intenieu.s at the 

^'ACEC 
office in Mont¡eal in

the fall of 2004. Pacheco-\èga conducted additional inrerviews wirh NACEc offi_
cials in August 2007 Our primary data comes from phone interviervs mainìy with
Merican and Canadian ENGos, although u,e also uied data from e-mail commrr_
nica¡ions f¡om U.S. ¡Ncos and acaCemics. These interrie\a,.s were r¡anscribed and
in the case of Spanish speakirg inteniewees, t¡anslated into English.

One analltical elenen¡ shouÌd be discussed. Gir,en the number of claims sub_
mitted ro x¡cec l¡om its launch in \995 to 2007 (63), we first chose to examne in
more detail ¡he ones thar led to the publication of a factùa] ¡ecord, in orher rvords,
that rveirt through the enrire process of N.{cEC scrutiny ( l3). We conducred a lon_
gitudrnal analvsis of the annuaÌ number of submissions in their r.arious stages
(closed, subnitted, actir'e. Êactual reco¡d) and then proceeded to examine 10 yeàrs
of data based on rhese diffe¡ent srages. AlÌ 13 of the cases tha¡ ¡eached the final
stage of producing a factuål ¡ecord u,ere anaÌyzed in depth, seeking er,jdence of
coalitional dgramics, t¡ansparencv --or lack the¡eof- and 

"aaourrt"bilito.

'!heo¡etical F¡ameworks Applied to the Empirícal Evidence

The CsËL is â trinatioral version of an approach that novr.has a long track record
at national levelsr the use of demand-driven public information disclãsure policies
to encoü¡âge ron-govemmental actors to engage in polic_v implementation ove¡sight
{e.g Fung. Graham, and \Ãèi1, 2007). One of the most populår environmental poùcy
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i¡rsLruments aimed at devoh'ing por,ver to ciLizens through informalion discÌosu¡e

is the pollutant release and transler registry (xco).
These information-based envircnmenlal policy instruments are designed to pro-

mote citizen actilism through public dissemination ofpollurant release informalion-

Concerned citizens cân make use of these dara to exerL Pressure on polluters Lo

reduce their emissions (Jobe, 199 9; Howes, 200 I ; Pacheco and Nemetz, 200 I I

Antu'eile¡ and Harrison, 2003; Harrison and Antrveiler, 2003; Harrison, Pacheco-

Vega, and Winfield, 2003; Hamilton, 2005; Pacheco-Vega, 2005a, 2005b, 2o06)

This decentralized, acto¡-d.iven aPproach to oversight is qualttaiiveÌy drstinct

fiom the more t¡aditional command-and-control, centralized apP¡oach in the U S.

political science literalu¡e, this distinction ls ¡efe¡red to as "fire alarms" (decent¡al-

ized, relyng on citizen initiative) versus "police patroÌs" (centrally cont¡olied)
(McCubbins and Schwartz, 1984; Siavelis, 2000), The csEM can be conside¡ed one

rype of fire aÌann (N4cCubbins and Schwartz, 7984- Lupla and lvlcCubbins' 1994;

Siavelis, 2000; Raustialâ, 2004) that is initiated b,v eithe¡ individual citizens or inter

est groups (e.g. E\cos).r
To undertake an empirical assessment of the csEM mechanism. rve build on

the theo¡etrcal and empirical litemlu¡e on accountability and transparency (Fox

and Bro¡.n, eds., 1998; Clarlç Fox. and Tiealde, 2003; Fox, 2003: T¡eakle, Fox' and

Cla¡k, 2003). We also bring insights f¡om the pollulant release and transfer reg-

isrries bod,v of work (Jobe, 1999; I-lowes, 2001: AntrveiÌe¡ and Har¡ison, 2003:

Har¡ison and Antrveile¡, 2003; Ha¡rison, Pacheco-Vbga. and Winfield, 2003).
"Accountabilìry" can be unde¡stood as "the process of holding acto¡s resPonsi-

ble for thei¡ actions'(Fox, 2003). Transparency is a necessary but insufficienl con-

dition fo¡ accountability. "A¡su'erabilitf is a key dimension of an1' defrnition of the

inherently contested concePt of accountabilit). This goes bevond conventronal

information disclosure, ínsofar as it suggests offictal processes of inquiry in w-hich

those actors responsible aDswer to a thi¡d-Pa¡l]- oversighl body fo¡ thei¡ actions-

\ 4rether this thi¡d pary has the power to do anlthing else still remains undefined'

though the capacitl to make its findings public is certainÌy key for allo\À'ing t¡ans-

parency to actually change the inceDtil'e structure aclors face. The idea of ansro'e¡-

ãbiliry therefore, falls somewlrere in ben'r'een a limited notion of transParencY

(makìng existing informalion public) and a stronger deÊinition of accountability
(rvhich would include sanctions for those responsible for non-compliance or poor

performance) (Fox, 2007b).

Non-state actors can play a role in hoiding gove¡nments accountable by exe-

cuting moniloring acti\ities (e.g., ensuring transparency) and demanding the ansu'er-

ability of governmenLal actors. Margaret Keck and Kathryn Sikkink argue that

transnational coalitions of non-govemmental actifists may attemPt lo influence an

intermediate aclor to âttemPt lo Put P¡essure ot theù o\.rì governments (a model

dubbed "the boomerang effect") ( 1998). They trite rha¡ "when cha¡rneis behÃ'een

3 Although in a fonhcoming book chapte¡ Fox quesiions this pà¡ti.ular ftamcwork
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the stâte and its domestic acto¡s a¡e blocked, the boomerang paftern of influe¡çschâracie¡jsric of transnational net.{orks may "..., d";;;;J n;;, t1e"r, ,¡"i,st¿le â¡d drrecrh sedr(h oul r remaljonál alljes ro rrv ro br;g;;;r,";;;;,,;"" ro,.,from oursìde" (1998).
ln co¡l¡as¡ to a boomerano efferr (Risse_Kappen, 1995. Keckand Sikkink, 199g,joo9 . \\cibust 200t¡.dubs Lhe domesric civii.,ocrety h\pothesis/a¡l Le- dp micLtx,

i::li i:: lor rran. otan¡thing bener. r¡¡s¡¿ ¿" _,";*,;s;;;;;j;i;j 
"nd n"_:r¡n¿r en\ rronmentâl gloups use rhe CSEIT ds ¿n ¿ccountabiljty rool against rheir ownnarional gor,emments. l¡ecause of a lack of access to * ,f-t" ,'"."f"i-.ä"* 

"f ""iional polirical insritudons. \4,tre¡e actirjs¡s ¡r,." 
".."r, ,o 

"ff".r;uJä"_"rì"'*_"a"r,
.1.:,.-].l]] 

r:: 
:." the. ìnrernarional process. Domestic acro.. fo. lrho_ a ìoorhl"..irrternatro:¿l torum t. bcttpr lh¡n nothjng rvill uqe the jnte¡nationdl process.a

Wèi.busL argues that rhe domesric legal o¡ administrarile ¡emedies in place best-xp'ain Ihe parrern ol use ol rhe . \r\r ;rocecs. ff'." r-lil ""_1"ì'ài",,!. "g"tn.,
111t.'^<^ 

cefle.rs Lhe range and porrcr of leg,l ."."di". u.,¡l.bi" io Lii.'.,,,r"n.
¿UU_ ¡cus. ¡n_pa¡hcuta¡ Jeg¿L provisions fo¡ citizens, enfo¡cement of almost all

::ì'1",1-:""f srarures. Com.ersel¡ the relarireÌy higher rrr" of ur" bf ð"r,"di"n.
¿uu .\ rcÀjcans Ìeflects ìtmited domestic ¡ecou¡se on issues of enfo¡cement and enr,i_rcnmeniaÌ la.!a'in gene¡al (2006). The fauø de miet+x Èa-"*o.L ,, 

"fr" "olnpa¡"1f"io the rheore¡ical model of a second_o¡der p.".r,,." ,.ur,r_ui"ri;;.;;"** 
".prop3sed !- ,Pacheco 

\èga, \Àherebv ENGos rvould use internarional instirutions

i 3"::L]i: ,1::1. 
(trares) ro pur pressu¡e on individuat actors (2005b). However,

l'l.i*":.o \eg¿ s,model. pres<J¡e rransmission is more specific to individual actors
r¿Ll]er rn¿r compLere nattons.

P,ìCHECO \;ECA \\iEltsusTÁND FOr

What Does the Literature Say about the Citizen Submissíon
un Èntorcement Matters?

Tàe csE\r rs frequenrll' ,'ieu'ed as a moder institurion for crtizen pa.iciÞation in\onh A:rerican en\ i.onmcnrol polic¡. alrhor.rgh ,1.,". ara_r"-lrì"ã-oìinl._ r 
"r"arso Lon..derÞd pan.nd parcel olLhe publi< parriciparjon Loolkii ,,ãljable ro

ENGOS (t-toge¡boon', 1996: Rugman, K.i.ion et ai., rssd,wni{ i9ìs, åufbul,".,
!.n "j:l^ "j: . 2000. GoldscÀmidt. 2002; Kirron and l¿*Lr"n. 

"¿.,'zioz, S"r,_(ht/. ¿01)2. titzma.rr¡cc. 200 J: \\ ilson. 200<: )ang, 2005,.

^ 
The csEÀt s public pa¡riciparìon mechanis- .a' bI .omi."d to ,he l99g Aarhus

Conventron on Access to Informancn and Enrd.onrn",,ta Juiti"" ¡È,"nlrrn.", ,OOrl

i tsooneratganà fauø de ,¿r¿,d a.e disrjncr in that boomerarg $ork through shaming before an inter_nâlicral audÍence. F¿û¡¿ ¿ ar¿û does not âssume an inte.national audience. and ascribes no rote toiransuiioraì publics. The r:lechênisn ìs one sher"Uy ro.""ti. g.oup.. *:iJ"i, ,.,""t*_"., 
"¡,**_rarionar soups. tum ro an inre¡na,ìooal forun becau*,r,h" 

""ã"q"',:, "ìi"i",,ìi.i,ä, i¡*"ìs n. boomerai-q here. ì,ecause there is no assunption or¿ transnarionat sh";;;;;;;."...

This coN'ention is rhe primary legal framervork linking issues of intergenerational

iustice and the right to access to envi.onmental information with citizen partìci-
pation, and is f¡equenrly considered the foundational inte¡national ag¡eement fo¡
encou¡aging the iDlemational replicarion of poÌlutant release and rransfer reglstries
(Pacheco and Nemetz, 2001; Harrison, Pacheco-Vêga. and Winfield. 2003: Pa-

checo-\êga, 2005a, 2005b).
So far, evaluarions of the csExt process have been limited lo assessme¡ts of insli-

tutional design, 1Á'ithout the use of any field-based ernpirical data (ercept for Grau-
bart, 2008). Different autho¡s propose a varieq'of evaluation criteria depending on

rrhether the csENf is successful at âchie\,ing lhe objectives set oùt in the h'ÀAEc,

rvhethe¡ it is actually improving the environmenl, or whetber it is empowering cit-
izens of all rh¡ee countries. Paquin, Mayrand, and Sbert (2004) propose tv'o crireria

fo¡ evaluation. The first indicato¡ \\'ould be the impact of the citizen submission

on levels of environmental enfo¡cement by Canada, U.S., and N{exico. We argue

that this would be basically impossrbÌe to do in Canada because of the r€Ð, limlted
information available on enforcement, particula¡l!' ove¡ time- The seconci criteri-
on u'ould take into account the level of satisfaction of its main stakeholde¡s. F¡om

an empirical perspecti\'€, this c¡ile¡io¡ì could be more easily tested (using sun'e,vs,

in-depth interviews, and other qualitative methods).
Markell (2006) uses the proceduraljustice f¡amevvo¡k to examine the citizen sub-

missions mechanism; his u'ork is p ma¡ily theoretical. though he calls for a sys-

tematic, empirical analysis of the cscl\'t process. In this research, u'e follow up on

Markell's suggesrion by examining two of his questions: first, wh,v have more U.S.

ENGos not used the csEM mechanism, and lvh-v have Canada or N'lexico s submis-

sions not declined in the same fashion)
A¡othe¡ theo¡erical analysis uses a 'tasjc needs' versus "Postmâlerialist values'

f¡amewo¡k to examine citizen submissions from 1995 to 2001, where'basic needs"

¡efers to issues of pollulion, rvhereas climale change is seen as a postmaterialist
value (the distinction offered seems a bit ove¡done) (N'lahant, 2001). Fitzmaurice

finds that the effectiveness of the csEùf as a public participation mechanism is
limited due to the naûow scope of its mandale.

NAFiÅ Chapter 1l Inveslment Provisions proride for an inte¡esting contrast with
csE\'I. \\,/hile these t¡¡'-o 

^-ÀÊrA 
dispute rcsolution processes are actually mirror

images, csENI generates public info¡mation. Hos'eve¡, the csEM mechânism has

no actuâl regulatory complìance implications, l'hile Chapter i I is largel,v secret bur

does have regulatory implications. Studies of x¡pt,r's Chapter 1l include Arrrrro

Bo¡a-Tamayo's t\ro level game anal,vsis of the Nletalclad case in Guadalcáza¡. San

Luis Potosí, \4exico (2001) and Fernando Bejarano González's assessment of lhe

¡elevance of Nrñ,t's Chapter 1t fo¡ envi¡onmental issues (2003).

Most studies of the csE\'l mechanism have been primaúly cross-sectional. For

example, Kibelì early rvork focused púmarily on the earliest case of ci¡ìzen submis-

sions, the Cozumel reef case (srr'l-96-001. liled January Ì7, 1996, with the factual

¡eco¡d ¡eleased October 24. 1997). This case is aÌso popu)ar rn the literalute âs it is
highly touted âs the most successful (and eflectile) case of a crtizen submrssion- The

LÊSSO\"S FRO\ITHE CITIZE\ SUBìllSSIO\S ON En*FORCË\'IENT \L{TTERS
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submissio¡ ied to tbe creation of a man¿gsnìs¡¡ plan for rhe coral ¡eef. Further-

:1"'î lt".'::f'_"1:t," proje.t proposed rvas subsranriaììy narrowed r\Àþick. t99o
.\4a.kel.. 2000: Tollel.on. 200:: ÌCbel. 200t: Knox.200t: Kibeì. 2002. l(Jnon and
Maclaren. eds . 2002: Nlarkeìl, 2003; N4a¡kell and Kno*, 

"ds., 
)OO:¡!

G¡auba¡¡s studi' (2004) nas based on a ¡athe¡ sma| number of phone interviews
u,ith kev inÍo¡manrs. IJis artjcle offe¡s an impoÍant coDtribution bylusing tle notion
of quasìludiciary transaarionar acrivities. The fields of rntemutiá.,ur ,"iution. und
intemational laiî rareiv or,eriap. and hrs analysis offers a stepping stone toward an in_
te¡disciolina¡l riew of csrv fi-om both perspectives.

_ 
Grauba¡r's analr.s¡s (2004 Table l, 333), rvhile rather subjective (quali!,ing degrees

of polirical effort, cEC supporr. and resuÌts rvithour pro",iái,,g un irrd"p"r,å".,t 
"n 

-pirical basis for evaluatron), is stillve¡v jnteresting. U" 
""p"lnd"a 

hi.^anaìysrs in at099 l-\, although the empìrical euidence doeinot pro.,e very conpelling.

^ \4/old. Rirchìe, er al. argue rhat rhe csEM process hasieen weákeneá b1, the crc
Secretaiiat and the United Stares government's role in limiting its r"""ú, l"udins
ro a_recÌuced Íiequenc¡ m rhe use of cirizen submissions by U.S. eñco, (Wold, nitJiE
et al.. 2004).6 The aurho¡s blame two main factors: first, that in some cases, the Se-
c¡eiañat has very na.rorvl,v defined the scope ofci¡izen submissíons. And second, rhe
Submission on Enfo¡cement X{atters o. SEÌV unit is not supposed to investþte broad
patierns of non-enforcement (also called systemâtic failu-re to enforce)."We could
ihink ther both liese eìements are patc and parceÌ of a broader issue: the bec¡eta¡iat!
ìnabilitr to proride an authoritaúr,e qpj¡ion on whethe¡ national en¡.j¡onmental law
enfo¡cement is failing. If the scope of rnvestigation is too nâFow, then there is no
\ra)' lhe Secretariat's SEM unjt caÌl investigate broad patterns of non_enfo¡cement.

i\4ìtcheÌÌ anallzes ihe cEc process from u,hat h"ì"¡-. 
"n 

actor_based and ¡e-
sults-based pe¡spective (2006). Using data lrom 55 submissions (from 1995 to
\lay 23. 2006), he dirides his analysis in demographic caregories (submission loca_
tion. enri¡onmentaÌ issue. and submitte¡) and a more in-depth examination of tw.o
submissions: sEM-97-002 (Río À4agdalena) and sev-9g-007 (Metales y, Derivados).
Fìe chooses rhese submíssions atbit¡arily to assess 

,\¡¡hether 
proceduial efficiency

hasbee¡obtained.andu,hethertheourcomehasbeensarisiactory'(2006, 306j.
\Ãâile several authors have ou¡lined the basic desìgn flaws of the csnl process,

the.r' rarelv highlight the inherent evolutionarv cha eÇs facing x,r.arc. Many would
lilie to beliel€ rhat \,{åEC is ba¡ely in its adol".""r,c" (13 y""n Jfìer signing tle agree_
ment).7 Ho*evet the r¡uth is that many of the inremal challengei fa;i.rg n,r.aac
¡eflect not onlv rnherent design farvs, but also goremments, un*ilìingnes. å let the

t jt shoutd be ¡ote<j. hoq.ev€r rhzt nore of rhese *o¡k js based on actual fieldwork jn the Cozumel

5 As rhe lced âùùor oI rhe onlr subnìssio¡ rha! hâs ted to a facLLraì record against the U S., p¡ofessor Wold
has 6r aurhoritaiive_ inside¡ riew cf the process.
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Secretariat proceed independently and to let the submissions take thei¡ cou¡se.
e¡æn within the formal confines of its official mandate. As Blah indicates, 'just when
it lthe citizen submission processl was beginning to pe¡form as it w¿s intended, the
parries decided to try to rein it in" (Blaia 2003: 3 i S).

Raustiala's theoretical perspective (1995, 199ó. and 2004) (Êìre-alarms l,ersus
police-patrois framervork) is perhaps the closest to the framewo¡ks w-e use fo¡ the
adoption side of the citizen submissions. Hou'er,e¡ Raustiaìaì analvses deal mo¡e
with the use 

-and 
lack of use* of cjrizen submjssions. as opposc<ì to our analysis

of coalitionaÌ dymamics, t¡ansparency, and accountabilirys

Our Empirical Findings

Ou¡ ¡esearch contributes both empiricalÌy ând theoretically ro rhe $owing lirerature
on the impact of transparency reforms on natìonal pohcy development_ These re-
fo¡ms try to use citizen action and transparency to encourage changes in govern-
mental behalior We seek to deepen our understanding of the different straregies
and tactics that civil society oryânizâtions use to exe¡t influence on governments
to change their approach to envi¡onmental pohcy-rnaking duúng different phases
of the policy process. We are particulariy interested in how transparency reforms
such as the csEM influence enfo¡cement of domestic enr,ironmental lalvs.

In this section, \ae divide the analysis into four parrs. We [irst Ìook at the csEM
numbers. In doing so, we look ar all submissions behreen 199 5 and September 2007.
Our longitudinal anâlysis attempts to disce¡n trends (e.g., behavio¡al pattems of
submitters, processing times, responses by the paÍies and the Sec¡eta¡iat. etc.). Wè
then proceed to examine er.idence of inc¡ease in accountability and transparency:
Thirdl)a ü'e e{amine instances of potenrial binational o. rrinational coalition building
in the cases unde¡ study: Since one of the most ¡elevant ¡esults of our research proj-
ect is an anaÌysis of potential coalition building dlrÌamics, \\,.e focus primarilv on
lhose submissions that have eithe¡ a binational o¡ a r national coalition behind it.

Frnally we examine the use of pollutant release and transfer ¡egist¡ies and com-
pare it wrth the use of citizen submissions on enfo¡cement maÍte¡s. The prelimi
nary framework laid out in this section gave us â starring point to begin analyzing
CSEM as a transparency reform. N4ore emprrical rvork ¡emained to be done in this
area, rvhich was ro be complered in the first half of 2008.

Quantitative Analysis

Our quantitative analysis is mostly longitudinal. We examined ali submissions from
1995 to Septembe¡ 30, 2007, Yearly daÍâ on the number of submissions, pa¡ties
concerned, outcon'res and current status of each submission was ¡eco¡ded in a

6 ThÍs being said, we do examiDe \rho uses csEÀr and whr:

I l.hc 1\¡ond Bank I¡specrior pânel cjrizen clâjms process has stnking similadries ro the csEÌq. Tbe: ". h¿¡..¡ ¿: ,- from non.gor c-nm.nr¿l p¡.ssure ro jrcrejse \Ào.ìd B:nl accountab:ì,ry to crrvens
o. boüÐ$ rg ounr.ip./È¿\ ,nd B¡or: , d" ioô8. Ci¿rL Fo:., ¿nd 

.l¡"allc. 
2003.
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datasel \Àê calculated the ar,erage time ftom rhe moment a submission is filed to
r¡he¡r a final decision is ¡eached.

A longitudrnal studv alÌo\¡'s us to try to correlate paficular events to specific out_
comes úè could er?ect, fo¡ instance, that, over a period of time, the pattem of cid_
zen submissions r¡'ould folÌort the lead of transparency reforms_ Foiexample, the
2002 General Lau. on Transparenc,v and Access to public Information (i_cratr) in
N,fexico should har.e paved the road fo¡ Er\ycos to use information-disseminèrion
approaches to put pressu¡e on goyernments and poliuters. From another perspec_
tive. il ihe f¿utz de lrziez:r hlpothesis (\À,eibust, 2006) held, we would exiect thar
the implementation of \4exico's transparency law (lcr,r.lr), beglnning in 20d3, wouÌd
result in more respo¡ses from Mexico being openly discussed.

Global Trends

Our initial quantitative assessment of ¡eco¡ds rvas undertaken in Novembe¡ 2004,
when onlv 43 sub¡nissions had been filed (1995-2004).In a five-;,ear span (ì999_
2004). U.S. ÊNcos filed th¡ee submissions agarnsr the U.S. govemmeni (pacheco-
Vêga, 2005a). This raises the question ol rvhy so few U.S. ENcos file submissions.
Give¡ that U.S. ENGos ne¡e so vocal about rhe need to st¡engthen en\,i¡onmental
standa¡ds in \4exico and Canada, it rvould seem natu¡al rhat they w.ould make rnore
âequent use of a mechanism that *-as put in place precisely as a rcsponse to their
conce¡ns. But given thât this ts not the case, this phenomenon poses a question
wo¡th er?lorjng.

FIGUBE 2
TorÀL Nur.rBER oF SuBr'iissro^-s AGATNST EACH pARTl (1995-Nov. 2OO4)
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Interestinglv enoùgh, 20 additional submissions rve¡e fileti in the three years
afte¡ r,ve Êi¡st submìLted the proposal to the Inte¡-institutionaì Program lor Srudies
of the North American Region (rtrn.rx). If we consider that rhis g¡o\{,rh in sLrb-
missìons rep¡esents an ol'e¡all rnc¡ease of almost 50 percent (from 43 to 63), the
mechanism appea¡s to have inc.eased rn popuìarit,v and ¡elerznce over the yea¡s-

The fact that 20 submissions were liled l¡om 2004 Lo 2007 means rhat the sarne

number of submissions u'ere filed ftom 1995 to 1998 and from 1999 to 2003, an

average of about 20 every four years or so.

The most ¡ecent quantitative assessment we unde¡Look ùas September 2007
(although u'e intended to erpand u,irh data from Seprembe¡ 2007 onrvard fo¡ the
final research outputs). While we included all sub¡nissions ¡hat le<ì to a factual ¡eco¡d
in subsequent tables, for comparative purposes ¡'e limited our analysis ofprocedures
through time to the periodAugust i, 1997 to Septembe¡ 30, 2006. \{ê looked ar horv
many submissions continued the process, hot many lvere dismissed priot to a ¡e-
sponse fiom a Parry. (e.g. u,hen the submission did not full¡' comply l'irh Articles
l4li 5), the number of final factual ¡eco¡ds completed, and other interesting trends.

It should be bo¡ne in mind that it is hard to untangle the tvto main eiements
that quantitative data offer First, dara focused on factual reco¡ds produced can

offer insights into the organizational chaiÌenges facing NACEc and specifically the

SEiu unit. If submissions tâke â long time to process, ir may be not only because of
the complex naLure of the submission but also due to unde¡staffing. Funding has

already been discussed as a challenge to the sun'ival of the x¡cec Secretañat, so it
is not rinlikely that the sEi\'I unit slaff has been historically overw'helmed rvith the

shee¡ amount of ¡,r'o¡k ¡equired to c¡eate a factual ¡eco¡d.9

Second, ¡he data can offe¡ some deg¡ee of insight into ENco behar.ior. Hou-
ever, this may be diflicult because, while the nu¡nber ol submissions may be asso-

ciated l,r'ith ENGos'abilities to file a complete and strong submission, in some cases.

the submission may be robust, but the issue does not waûant luriher investìgatìon

At any râte, some inte¡esting paftems can be seen he¡e.
By our calculations, 48 submissions rvere fìled in the period under stud-v but

only i i factual records were produced (22 percent). While a i'asr majonry of lhe
submissions continued the process after being filed (38 out of 48, or 79 percent).

24 were dismissed before requiring a Party response and nine afte¡ the Party!
response- It is a bit wo¡¡isome to find that 2l submissions r.r'ar¡anleci a fac¡ual

record and only 1 1 reco¡ds we¡e p¡oduced and published during the pedod.l0 An
independent assessment of the validit) of the cri¡e¡ia used ¡o dismiss cases is nec-

essary but lies beyond the scope of this study:.

The ove¡all numbe¡ of submissions dechned in 2005 and 2006. Hovve'er ihe

ar,erage number of submissions filed per 1,ear is 4.8.11 Fou¡ out of each of those fir.e

e However we do rntend to ìnrcstigale s.hy dclays â¡e so dramatic
r0lt is notevonhy rhat some ofthese facru¿l reco¡ds are in d¡aft fo¡;r. Horvever. this rssue does speaÌ<

to the need to incrcase the institutionâl câpâciqv of the sE\'! unit to handle a large nunber of cases.
ÌÌThese nunbers "ill be rounded up to the next:nteger lor obrious reasons.

199; J.o96 t99i 1998 i999 2000 20Ot 2OO2 200i

Year

[I¡"-'"E';;E¡-r
SoüRcEi Otvn câicul¿rions based o. \AcEcì sEili dara
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FrGriRE 3
Susurssrots FrLDD ÀcAiNST EACH pARn (AuG. 1997-SEpr. 2006)

AriD F,\CTUAL RECORDS pRoDUCED

a
9zt¡
:1

-3
:3
Z

;997 ì998 1999 ?C00 2o0t 2Do2 ?003 2ou 2oo5 2006

@
SouRcE, Or"¡ cålcülãrions based on NAcEci sEM datâ (N,\ELP vol_ 9, t9 ¿nd 23).

FIGURE 4
SijBr'lrssroNS FrLED AG,{iNST E.{cH pARTy (AuG. Ì997-SEpr. 2006)

AND NUMBER n#J WARRANTED A FAct !_'AL REcoRD

3-
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FrcuRE i
SuB\'rrssroNs ÀcArNST EACH PART1 (Auc. 1997-SEPT 2006)

Tu¡t CoxÏsu¡l tHE PRocEss AFTER Str-BlflssloN

@
O{,n calculatio.s based on :!AcEc's sÈt\l data (NAELP vol. 9, Ì9 and 23)

1997 1998 1999 2000 200Ì za02 200J 2004 ¿þtì)

SouRcE, Own calculâtions based on NAcEct sElr då14 (NAÊLP vol. 9 19 and 23)

submissions continue rhe process after being filed, and the Sec¡elariat l'r'âs âble

to produce and publicll' release at Ìeast one faclual record per,r'ear'

it is interesting to look at years iike 1998, when onl,v one out of seven submissio¡s

"rar¡anted 
a factuaÌ ¡ecord, whe¡eas in other,r''ear, all subrnissions wauanted a lactual

record-(1999, 2001, and 2005). A more detailed examination would be necessary

to infer whether these cases u'ere special because of the natu¡e of the issue at stake,

the natu¡e of the submitters, or other extemaÌ facto¡s

Clearþ if ,r'e look at the numbe¡ of submissions filed, ç'e can see tlat the major-

ity have úeen filed against Canada and Mexico. However, out of seven submissions

ugai.rrt rh" United States ake¡ 1996 (thal is, 1997-2006), three were dismissed

af'ter the Partv's response and only one factual record concerning the Party was

produced and publicly released.

It is somewhat surprising to see horv man)' câses against Mqtìco r¡'eredismissed

bet'ore the Secretariaie.'"rl ."q,r"rt"d 
^ 

tesponse from the Party". The,onl,v years in

the period when no file was ãismissed rvere 1997 and 2006, though *e find no

clea; facrors that can exPlain this. Sirteen submissions had been dismisserl at this

stage. As of this uinting, we cannot say whethe¡ the ENGos filing the submrssion

diinot lully comply u'ith ¡he ¡equi¡ements of Articles 14/Ì 5, ¡'hethe¡ the matter

l"u. s,rb;".i to 1r.rãi.iary review, o¡ whethe¡ o¡he¡ factors played a role'

185

2005
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^ FtGriRE 6
CÅs¿s DJstftssED BEFORE X4Exlco,s RESpo^-sE To rHE

(Auc. I997_SEPï 2006)

SoijRcE: O{ìr calculaüons bâsed orr ¡iAcEcs sENf data (NAELP vol g, j9 anð23,t

Factua! Records

At ¡he rime of thjs \Ã,ritjng (SeDte¡r
a toLal of l3 lac¡u¿J reco¡ds o"r::i:''':'?^] 

the r¡cec se'rr office had released

c.e¡ned canada,,* "..""-"¿î*l::ïi::ì,:::1",#j":"tni:i.:,,",åt;:":\fuè also calculaied the time thar it took ftom sub¡nission to ¡eÌease of a factualrecord iTable i).
se'erai ìnteresting patte¡ns emerge f¡om close¡ examination of the case pat_rerns. Frsr. rhe cases rrirh ¡he shoñesl ¿nd tongesr rim" irr.lr" lî,¡ .rT,ir, v*."lhe Cozumel cese rook onh. I 75 ,

o.;;. rh" ,'"r.e" ìi-;;";';';:,; t""s 
,Howeve¡ 

the 'Rjo vagdaì-ena one rook

v:,.o i 4,";;,,;;;;., ;"';;:1::'i:tïT;,r"ï:::Jïï lïi',ï:"ï::::lesiìngìv. ,he number of lacrual reco¡ds a"*., c*"a" ,"ì r;'";"; ,.1î. ,r.n",despite popular concems rhar .Verico could u" 
" 

p"f r",tã"ì^ 
""'-]u't lpo,¡".i,th¿r led ro rie crearion oI r¡c¿c in rhe first pìace_ *" find ,hrì .urJ. 

'ol" 
;ur, ",likeJy to be brought agaìnst Canada

si.t"n t,,,th o,,.rî¡p","*;: ;;;;ïå:::iil jï;:,..,:;'ì::;:flr:ï::;ï¿::å
concerning rhe Unired Stares. This .o"ra É" ¡r" ,1.," ."ruìi^"'l,rñ"¡ä ,¡", ,r,"domestic poliricâland ¡ezujatory enr.i¡onment in the I-1.S. alloús E¡¡cos to be betterposirroned to use domestic loibvino strategies ¡athe¡ than a second_o¡de¡ mech_anis-'n rPacircco-\èga,2O0jo¡ oi rhá faute d< miew tW"ibr:,- 2;^:r ",".¡r we s:multaneoush ex¿mine bolh the geographìcal area of inr"r"sl in r¡e sr¡_'nissjon and rhe isr¡.¡e are¿ ar h¿ncl. rr.e can d:*;;',;;;;;;;."',ürl,ì,,jTjr,*_

FTLED SuBMtssloN
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TÀDLL I
Tlr'rE FoR F,Àcl u_'AL RECORDS To BE RELEASED

Br 
^"ACEC 

( l995,SeÞrember 2007)

Trtle

Cozumel sEùf-96-001
BC Hydro sEM 97-0Oi
N{etalesyDerivados sEi\,r-98,007

BC Logging sEM-00-004
Mig¡atory Birds sEv-99-002
Moll'mex II sEr'r-OO-.'5
Aquanova sEM-98-006
Pulp and Paper sE -02-003
Ontario Loggrng SEÀ,t-02-001

BC N4ining sEr,r-98-004
Ta¡ahumara scr'r-00-006
Oldman Ri¡,'e¡ II srv-97-006
RÍo Magdalena sE\f 97-002

lèar
Cøse ID fLd

Sou¡c¿: Our own calcuìarions based on cEc repofted darâ_

patte¡ns. lf ce¡tain issues a¡e deemed ¡elevant rn specific jurisdictions and not in
others, we can infe¡ that the numbe¡ of submissions may lnc¡ease.

Table 3 shows a b¡eakdown of the factuaÌ records ro date b1, issue area. Fi¡sr,
of the six submissions againsr Mexico, three (50 percent) are spácifical\ related to
toxic chernicaìs managemenr, u,hile one (16.6 percent) focuses on \¡/âste\\ate¡ manage-
ment, one ( 16.6 percent) emphasizes forest management issues and one (16_6 per-
cent)centers on enr'ilonmental impact assessments. CoincidentâÌly the chemicals- and
w-aste$.ate¡-focused submissions al] come f¡om no¡thern states in Mexico, known
for their maquila industries (Sonora and Chihuahua), uith three Fon the indust¡ial
state of Sonora.

It is inte¡esring to note that the issues that w.eigh the mosr (e.g. rhat generare
both citizen submissions øød a¡e a\lotteà to advance to the factuel record stage)
a¡e ¡elated to human health. Almost 50 percent of the total factual ¡eco¡ds are
¡elated to issues of indusr¡ial pollution (chemicals and $asteu,ate¡). and if rve con-
side¡ that envj¡onmental impact assessment is an activity whose main purpose is
to p¡otect humans fiom negative impacts, then !1,e can clearly see that almost g0
percent of all the factual ¡ecords are associated with negative effects on human
health. This is a r''ery relevant finding. consistent u,ith orher empirical studies of
Er.*co behavior Issues ¡hat gah,"nlze pubÌic opinion tend to aftract more attention.
Toxic chemicals, r¡'astewater, ând eh,i.onmental impact are thus more likeiy to be

1996 I99i L75 Mexicc;
1^997 2000 3.16 Canad¿
1998 2002 3.33 Mexico
2004 2003 3.41 Canada
1999 2003 3.4r U. S.

2000 2004 4.5 Mexico
1998 2003 4.66 Meico
2002 2007 4.75 Canada
2002 2007 5.00 Canada
Ì998 2003 5.16 Canada

-'000 2006 -t Metico
1997 2003 5.83 Canada
1997 2003 6 75 Mexico

Year Lo.g To.rget
released ¡1'¿a¡51 cauntry
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TABLE 2
FACr'!AL RÈcoRDs RELEASED By NAcEC (i995-SEpr. 2OO7)

BY GEOGRAPH]C]\L AREA oF INFLUENcE AND ISSUE AßEA

Tìtie

BC Logging
Ontario Loeeing
Pulp and Paper

BC Hvdrc

Ulclmar i<ß er I l

BC Niinìng
X4olyr-nex II
Tarahur¡¿ra
CozumeÌ

Río \'lagcialena
Âquanorz
Metales,r

Derivados
ì\ligraton Birds

Party

Canada SEM-00-00,1

Canada sENl-O2 001
Canada SEìt-02-003

Canada sEr,t-97-001

Cenaàa sEi\f-97-006

Canada SEI'r-g8-004
l4exico sENl 00-005
tr,lexico SEÀr-00-006
l\llexico sEIl-96,001

N4e¡ico sE¡,I-97-002
Mexico sEÀ,f-98,006
Nfexico SEù,r-98-007

[,'¡ited sEM-99-002
St¿tes

FìTe ID
Ceographical Ettt¡ironmental

Areø Issuc

BC
Ontario
Sere¡al
p¡ovinces
BC

AÌberta

BC
Sonora

Chihuahua

Quintana Roo

Sono¡a

So¡ora
Tijuana

Three countries

SoL:RcE. Oìvn â¡aijris

TABLE 3
F¡cru¡l Rsconos RELE{sED By NACEC (1995-SEpr. 2OO7)

Forestry
Forestry
Chemicals

Envi¡onmental
impact
Environmental
impact
Chemicals
Chemicals
Forestry
Envi¡onmental
ìmpact
WastewaLer

Wastervate¡
Chemicals

Environmental
impact
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issues that ENcos w-ill trv to mobilize around Frequentll: these same ÊNGos will
lobby against polluting industries.

Two cases that led ro the publication of factuaÌ ¡eco¡ds have bee¡ widely dis-

cussed in the academic literature. The Metales 1' Derivados case is the fißt' which

Yang eramines in detail (2005). Cozumel is the second case and has proven to be

popula¡ too (Kibel, 2001).

Isst'¿ Area-

Forestry
Che¡ricals
Enrironmentaì impact
\4/as ter¡'a te¡

Active Files

Figure 7 provides a b¡eakdown of the status of actir'e files at the dme of this writing

ft is interesting to note that Me).ico Ís the ta¡get of 66.7 Percen[ of the totâl active

submissions, and that 50 Percent of the cases in vi'hjch a factual ¡ecord js rvar-

ranted are against Mexico (Environmental Pollution in He¡mosiÌlo II and l'ake

Chapala II). Of the remaining fiÌes, 25 percent targel Canada (one case, Species

at Risk), and 25 pe¡cent, the United States (ote case, Coal-fire Pora'er Plants) The

latter is the fi¡sl in almost a decade against the U S that has u'a¡¡anred the devel-

opment of a facrual record.

FIGURE 7

TorAL Nui\4BER oF Acrt\ÌE SuBr'llssloNs AGAiNsr EACH PARTÍ (1995-SEPT. 2007)

SoLiÂcE: Oe.n câlculâlions.
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lt is jnpoftarìt to note thaa the high number of rva¡¡anted factual records (those
cases rvhe¡e rhe submission r¡,ar¡ants fu¡ther investigation) or unde¡ conside¡atlon(vhere , fi:¿l dcr-jsion ,s pending on nherher rhe S-ecrerariar wjJI proceed uìrh a
f¿ctual rccord spcal* to r rc reìcr , n. c of t he enrironmental issues ar' stake. Despite
rhe hrgh number of closed cases i40), the cases that have gone as far in the pro_
cess_ es tofva¡¡ant a factual ¡eco¡d (or are deemed importani enough to be consid_
ered) realìy highlighr rhe imDoriance ol the process in and of irålf. ENGos rhat
choose to painstakingh, submii ¿ full citizen suúmission and follow up ro the end a.e
quite arrâ¡e that the process is time- and resource consuming, and that the out_
come mav not erien be sâtisfaciory to the non-governmental group responsible for
submitting- Hou'ever apparently; these sxcos ieem to oalueihe process since the
issues under cìiscussion negativel), affect them.

Closed Cases

CJosed cases ha"e gene¡ated iittie ¡esea¡ch so far They would proride a rich dataset
to examine ihe ¡easons behind rhe effec¡iveness andlo¡ failuie of the citizen sub_
mission p.ocess- If an ¡xco rvalts to k¡ow r¡,hat wo¡ked in a submission, it is not
only usefuÌ ro look at those thar have led to a factual ¡ecord but also those that
rve¡e disr¡jssed and rhe reasons for dismissal. \4f.rick (1999) makes ¡efe¡ence to
seve¡al closed submissions, ârg!ing that t\i-o q,pes of'.attacks', are not permissibÌe
under ¡-aagc A¡ticles i 4/i 5: atacks on industrv and on indi,"iduals. We intend to
eçlore rhir js.ue further in ou. rese¿¡ch.

lmplicatíons of Our Analysis

Our ana\ris extends prer,ìous rr'.ork in L\.\,o $'avs- First, we undertake a longitudinal
quantilarjve anallsis. rvhich alìorvs us to discem cefiain fends or,.e¡ time. We could
ei\?eci thet, as time weni b)¡ (and epe¡ience uas gained), cstl,I p¡ocesses would have
b-een 

.expediteci. 
Insritut¡onal learning bv both ENcos and the ¿Ec Secretariat (spe_

cificall,v the sE\'t uniÍ) could porenriâll,v imprcre the quality of submissions (on ihe
ËNGo side) and the processrng speed (on the Sec¡etarÍat side).

Secold, our anallsis is enlanced through interyie\¡,s \a,ith ENGO ¡epæsentati\es and
cEc staff P¡e\ious analyses of soecific cases such as Merales y De¡ivaàos and the cs¡ll
mechanisrn in gene¡al have lacked intenìe\a.dara (as Mjr;hell clearlv smtes ìn his
a¡ticÌe i2006]) i2 Ou¡ r¡'o¡lt includes some inreniews, but mo¡e are stjll needed.

In qìra¡ii¡ari\€ re¡ms, ù.lexico ís rhe pañy that has been targeted the majorir)
of tines b,r citizen submissions. From an outsider's poinr of viervlthis could bejrrsi

r; Ttis is noi a snlalì shortcoñing Rellìrg solej!.on document sources greatty hinders an¡, analyses of
elfect¡r'crcss Ì.tenìclvs ùì$ gove.imcni officiãls. E\co rep.esentåtn€-s, ¿nã secretãnar ;aÊ âllo* us
to un<Ìerstari hou, ker pla,vex uew the process and q,he¡he¡ thev deem it eflective.
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a resuÌt of generalized perceptions of weak enforcement and latitude in rhe appli-
cation of Mexican enr'i¡on¡rental laws. The mere creation of CSE:u rvas a ¡esult of
fea¡s of a combined pollution haven/race-to-the-bottom effect. However. some
comments by Mexican industry representatives ât the 2000 Workshop on cselt
are quite worrisome, as a¡e some of the responses from the Party itself. Trl'o exam-
ples follow. First, the comments by Daniei Basurto (a la.ryer u'ho ¡ep¡esenrs
industry inle¡ests, and who has frequently iobbied against the Mexican polluiant
¡elease and t¡ansle¡ registry o¡ PRTR),]3 as qúoted in the text of the proceedings,

Danìel Basurto argteð that the entity anellzing the submission must have some discre-
tionary powet although wirh legal Lmrtatìons on Lhât pou'er, so as to prolide cerrå¡nr]
to the Pâfties ând âvoid an undue ¡est¡iction of rhei¡ úghts. He stated ¡hat care should be
taken rith the possible abuse of tbis participatory instrumenr, sjnce ir is concei\able that
relatrvelv unse¡ious or unprofessional subrnitte¡s could make f¡audulent use ofA¡ticÌes
14 and l5 ro challenge â given âction or activrty, thereb)' vitiating the process.

In this regard, Cørla Sbe¡ stateà that pulsuant io the NAAEC, any person or orgenjzation
r\ithout govemment ties and ¡esident in No¡lh Ame¡ica mav use the ciozen submission
process, and asserted that the¡e has been no case in which a submitler under lhe NÀ{Ec
was unqualified or acted in bad faith. SubmissìoDs â¡e dismissed if lheì¡ content does

not meet ¡he requilements of the ¡-¡¡gc. (cEc 2000a, 5)

Another industry representati!'e, Hector Sepulveda (at the time of this rvrìting,
a member of the Joint Public Advisory Committee, jPAc), also made some wor¡isome
comments regarding transparency'. Arnong his suggestionsl

o Submitte¡ should have to demonsbate its mo¡al and economic solvency.
. Industry-confidential information shouìd be protected.
o The¡e should be a possibility of holding other groups (industry o¡ NGos)

responsible fo¡ failu¡e to enforce rhe lam (c¡c 2000a' 6)

Bo¡h se¡s of comments highlight the inrerest of Mexican industry in reducing
transparency and accountability through the citizen submissions p¡ocess. There is

little doubt that N{exican govemment officials and industry representatives have

rvo¡ked hard at undemining the p¡ocess th¡ough time. in a countrl thar has tradi
tionaÌly lacked transparenct this should not come as a su¡prise. Howeve! lvithout
the support of govemment officials and industry- representatives, this will continue

to be an uphill batde for the Secretariat, the sEl4 unit, and environmental non-gor'-

e¡nmental organizâtions. Therefore, u¡iess lhe¡e is support from all parties and

sÞkeholders involved, the csEl,I rvill continue to be a toothless process.ia

ì3 This is quit€ a paradox, as Basurto has been botìr a represertative of Melco on l¡¿c ¿nd a membe¡

of the Consultat¡'e C¡or-rp of th€ NonhAmencan Pollutant Release and Transfer Regist¡y Project.
ra Although the aforementioned insights pertain to something we had not iniended to incìude in the

proposal (the desrre ofbusiness to undemine rhe P¡ocess), w€ beljÕ€ it is ço¡th ñenijoning. âs this

is ân insight gajned through fieldwork.
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Who Uses CSEM and Why?

lle¡e a¡e r-anous ,,'¡,,ays in u,hich Êi.-cos use CSEN{. lt can be used as a mechanism
fo¡ citizen pârticìpâtion and also to inc¡ease trânsparency_ Finallli Ín addition, it
can foste¡ c¡oss bo¡de¡ coalition building.

In general. cases againsr N/iexico have been filed b1, firms or indniduals (33 per
renl of. ¿sc" ot one ot morc llêric¿n \LO\ ,O0 pe¡cent oJ casest Cascs ¿g¿tnsl
Canada have been brought b1.' indir.iduals (12 percenr) and exclusirælv Canadian
\(,o ro¿i:rions 4l percenr\. lr l7 ¡ercont ol'cases againsr Canrda. á lorergn or
t¡ânsnational r"-Go lÃ.as listed among the submitte¡s. akhough thcse groups gener
ally do not play a leading role ia advancing the submission. W}ile rh-e S¡árra Club
(U.S.) has not been involred in bringing cases against the U-S., it has participated
in lh¡ee cases against Cana<Ìa.li

Among domestic NGos- an even smalle¡ numbe¡ are responsibie for a signifi_
cant proportion ofcases. In Canada, the Srerra l-egal Defense Fund has made a total
oí seven submissions.Ìl It represents the NGo coâlition in ail of these cases. Of the
seven cases, six are againsr Canada and one is against rhe U.S. (cec, 2006). In cases
against N'1edco. one person, Domingo Gutiér¡ez Mendívil, has b¡ought seven cases.lT

Mos¡ cases âgainsi the U.S have been bror.rghr by domestic American Ncos,
oíten u'iih suppori from Canadian o¡ Meican N*cos. Of rhe nine cases, live in_
clude at iea-st one foreign Nco. lThe tr¡,o cases b¡ought by coryorations both pe¡tain
lo the À,4ethanex case. \a'hich did not go to a facrual record-because it.vas being
examined through itAFrAi Chapter 1I process for investor prorections.) Somewhai
surprisinglr'- the Ame¡ican NGos using the process against the U.S. do no¡ include
the Group of Ser'en major enrì¡onment¿l tcos thai r¡,e¡e most supporrjve of the
c¡eatìon of a Com¡nission fo¡ Enrì¡onmental Coope¡ation. (Their pàisibÌe reasons
for not uslng rhe p¡ocess a¡e discussed at length belorv) \4&at iimore. the U.S.
NGos that have used the process jnclude morã radicaì groupìngs rh¿t rrle¡e.ehe-
mentlv opposed ro NA!-IA, such as F¡iends of Ea¡th.rB In general, ]\-'cos b¡ingrng
câses agai¡st the U.S. have been smaller groups \rjthout a national p¡esence_

Transparency and AccountabÍlity

Substantial issues have hampered rhe abiÌiß, of cser,l to be an effective tool ¡o
enhance lrânspa¡eicy and accouniability of each nationaÌ govemment. A defailed

r5 BC H)-dro (s;v 97,001), O¡¡ario LoCging (sEM-02 0Ot), and Ontårio Loggins II (sErco4-00ó).
i6 Coal,fi¡ed Power Planrs (si¡¡ 04-00j), Onrâ¡io Logging (sEM 02,00Ì). Oniã.;o I_oggt"g tf lsrv_O+_

006). Puip and Pape. (sEìr 02,001). BC Htd.o (sEu,97-001). BC 14inins (sEM,9g_0õ4), ând BC
Lowing isiìr-00 004)-

I' l{olym* I (sEv 110-001). }lol}r¡e\ i; {sEN1-00 00j), Crrr¿r I (sEM 98-00t), Cr.Ear ll (sEÀ,r_01-00t),
C!rrêr 1Ìi (sEM-03-00ó), E¡ljronì]renul Polturion in Hemosillo t (sEM-o4-OOz). ana e,"ironmenrat
Poilurion in ile¡¡rosillo It (sEn 05-0c31.

rs C.cat Låkes (sÈi'r-98 003).
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¡er'ier¡' of the text of some of the comments of each Partl to specific factuai records

indicates a clear intent to Ìimit the scope of the examination of particular cases,

tbus limiting rhe abiliqv of NACEC and cselt to proride an independent examina-

tion ol ¡he failure to enfo¡ce domestìc enri¡onmental larts.

Jusr as an example, we preserl the commenrs belor¡,, sxce¡pts from ihe BC Hyd¡o

factual ¡eco¡d. These are some of the cornments b.v the Mexican goternment
(which rvas not the target country):

By ¡equesling additronal info¡marion from ¡he Submitters, ìncluding information relât-

ing to the Response of the Pa¡ty the Secreraiat oveßtePPed rts authority under the lr"ttc,
which does not provide for such a possibiliq....B), aciing in this ro'a); the Secrelariat

opened the door for the Submitters to expand on the o¡iginal co¡tent of tbei¡ Sub

mission, âs they did, as well as to conlest lhe ar¿uments contained in the Response of
the Parq: Thrs procedure adopred by the Secretariat has no basis in the ¡-¡q¡c no¡ [in] the

Guidelines. .ln summary it is cÌear that the Sec¡eta¡iat PuL Procedures into Prâctice
that hav.e no basis, thereby vitiating the process coDtemPlaLed in Anicles 14 and I i of the

N\"\EC anå iLs Guiàcline| (cEc.20A0b. 295-296)

If we were to qramine the othe¡ Factual reco¡ds, rve would find a simila¡ pattem,

vr,he¡eby the countries not being rargeted end ûp siding with lhe country under

scrutiny This phenomenon is part and parcel of any country's reaciion to transna-

riona] or domestic ENGO pressures. Hovvever, a larger issue is at stake he¡e lf coun-

tries feel that thel' can "bullí'the NACEC Secretariat by questioning its authority

or commoD sense in probing eâch case to the dePth that \-AcËc and rhe selt office

ha*,e done, then these countries are aiso sending a strong signal that their faith in
the csEM mechanism is nil and, ultimatelli that lhey are not interested in increasing

accountabiliry and transparenc,l-. Considering that all three countries in Norlh

Ame¡ica a¡e democ¡atic societies, this finding shouÌd be enough ro make us shudder

with worry- for the future of transparency and democrac¡''.

A recent example of an attempt to trumP the transparency of the csEM Process
can be found in the text of Mstico's ¡esponse to SEii'r-05-001: Pages 275 io 277

have been rcmoved upon request of lhe Party (Mexico) While this obscunng of

the rex¡ falls within the legal terms of futrcles 14/15, i¡ does bring into question
q.hether Mexico is failing to prolide information that is Public and thus failing to

enforce its transpa¡ency law (LcrAlP). Admitted\:, it is not the purpose ofArticles
l4/15 to disce.n whether a Pa¡ty is failing to enfo¡ce a l¡ansPalency lar,ri However,

if we agree that CSEM is a transPa¡ency reform, then we have to admit that any

effo¡ts on the paft of a country to keeP Pa¡ts of a resPonse or â submission confi-

dentiaÌ will result in diminished transparency, thus rendering csEN4 ineffective.

Coalitional Dynamics

We &ere interested in examining ENco coalition emergence, dynamics, and rm-

pâct We we¡e particularly interested in trinationâl netwo¡k. In terms ofpolicy impact,
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v/e exemjned hou mùch multjlate¡al jnstituLion policl reÊorms realll impact domes
ric poÌjiics and policl.-making. Furthermore, rle also contribu¡"d,j th".or"tt.ut Ai._
cussìons on processes of citizen accountabilitv

. Fo¡ rhe coâÌit;onâi dynamics component of our project, r,r,e unde¡rook a test ofrhe ¡heo¡e¡ical consr..lcr of rhe 
.,boo-".ung 

"ff""t,, 1ilo"f,""¿*, zôozJij." fr"rn"¿b¡ Pacheco-Vèga as rhe "fi¡sr- and second_iao p."ì*r" ,."n.-i*,""î""fr"",rn'd,
i20A21).Io thjs e nd. *,e ìncludea i".iglrr, t o,r.,il," gro;;;;;;;;;; l"" "*lit:on building (p¡incen ancl Finøe¡ i994; nit.t i"," r sqs:W;""i, ìõör, qf"r,2000: \1,righr,2000r.

., ^trl"*n 
rhe csE\r proccss ¿ilows anv indiyidual or Nco ¡esidenr in one ol rhei|ree rirllcs to ÞJe submjssjon.. in pr¿cnLe most caseç a¡e fiJed by \LOs ¿q¿inst thei¡o1¡'n gove¡nments. CEC Secreta¡iât officíals jndjcared that, alúough n-l"urry *"O.rnay be attached to a submission. in reality the case is ..rjf" 

"ir"r"gi, 
i"*".a Uy

::ïFl"^: : R.'ei¡, do rhesc reprerenr r-ly .ollaborutir" 
"m";, 

,ðiå"'ri¿ C"^ 
",.,¿uu+r.,1n exceptron to rhis rr:le uould be the recent U.S_ Coal_fired powe¡ plants

cåse (sE\r-04 005). The submission âppears ro reflecr a genr.rinely bhational coali-rion uhich rras legalh represenred by Sierra Legal OA?"."-e"'"ã iõ""r¿", 
""¿the \^ drerkeeper Álljdn( e (L.\.t.

Little support exists fo¡ the t¡ansnational civil sociery hlporhesis abou¡ the exis-
rence of c¡oss-bo¡der coalitions and the participarion áf tiåns-nairo"Jl*o. fr".f.r
:. ft:.d. of Earrh) in cases brought against Canada, und to u 1e..", 

"rtent, 
¡he

L .>. L\ en here, holveter. cases are primaril,v being brought by domestic groups,with some slrpport from cross-border panners.Jhe boome¡ang effect would predictthat c¡oss-border coalidons and r¡ansnational NGos would t" _o., ".rl* - ,t 
"less deveìoped partner, Mexico. Ho\.,ever, strikingly litrle er,iden"" 

"¡.i. to.¡o* ttutthis.is occu¡¡ing. The use of the CSEr.t process against Mexico is the most domes_tically Êocused of the th¡ee membe¡ stares.

lnflucncing Actor and Influence Mechanisms

1^i]j*"i 
similarirr.beirreen the polJutanr rejease and rransfer regi\tries (pRrR)

polrc\'rn\r¡umenl and .sfl js rhar rhey both beÌong to rhe same,ìoolLit..Thel
ar" L¡ced ro,rxeri pressurc on tdrget aclors. Transn¿tional coaìitions of en,,r.on-
mentål cr\ rt socjet\ organjzations ìn No¡thAme¡ica make lrequent use ofthese¡í.o jnsrruments (l{arrison. pacheco Vega, and Winfield, ZOO3; pacheco-Vèga,

.i,O-Ol:,ir0tf: 
, 

"O 
2¡0þ. ro a:rêmpr 

_lo 
bing ubour U*t,", io,"i.À.ng;. io*."u"r,lnc scdlc dnd r\pe oi lotget ¿ctors diffe¡s r,ndi"idual \errus national firms versu,

governments).
Jn ¡he case oF pnTRs. ËNGos use one of t\r.o main tactics (first_order and second-

or-der mechanisms). Direct lobbl,ing about .p".ifi" polluring pLi , _"JJi" 
" 

n^r-ol!,e:,me.Ll¿nism In rhìs trpe ol srrategy; the ,"rg", ""ri't ", ãi."., i.,üru.,ion
l-l'-n 

tn" tn',Ï:":tnE aclor ¿nd m¿r.çeek ro achievc speci{ic ¡eduffion larqers _ bul,rur rìec( ss¿ntv ant\\eìlcr and H¿rrison 12003 , indicate ¡hat consum"rrì"y prn_
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ish polluting firms by choosing not to purchase their goods (or acquire reduced
volumes), thereby c¡eating a "green consurne¡ism' effect-

Publishing "score-cards" o!'er the Intemet has also become one olthe ma¡n strate-
gies ENGos use to attract attention to hea\T polluters in certain geographical areas.

This is an indi¡ect strateg.; holvever Individuai companies and envronmental groups

are not in di¡ect interaction. Non-govemmental organizalions sometimes use the
published dara to create "maps of shame" nhere use¡s can vier.v in a simple graph-

ical interface about ruho ís pollutrngwhere andhaat mnch.t9 Arguabiy these maps are

supposed to have an effect on the behavio¡ of individual firms, prompting them
to ¡educe their emíssions to avoid being showcased on them.

In the case of csrl.t, civil sociery organizàtions bring rheir complaint to an inter-
governmental body (NACEC) to try to influence domestic governments to comply
with national environmental policies- Pacheco-Vega calls this a second-order pres

su¡e t¡ansmission mechanism (2005b). Othe¡ autho¡s have called this st¡ategy "the

boomerang effect" or the "spiral model" (Risse-Kappen, 1995, Keck and Sikliink,
1998 and 1999; Hochstetler,2002).

ContrÍbutions to the L¡terature

Ot¡e¡aLI C ontributions

This project contributes to at least three disdnct bodies of üte¡ature. First, by under-

taking an independent assessment of the effectiveness oÊ the csENl mechanism,

we conrribute to the literature on t¡anspa¡ency and accountabiliry We also bring
insights from the literatu¡e on toxic release inventoúes to an emerging body of lit-
e¡atu¡e on ENco infl¡lence on policy change. Finall¡ we contribute to the ever-

growing literature on the ¡ole of civil societv in changing globai governance.

This project provides an oúginal cont bution to ou¡ understanding of citizen-
d¡iven mechanisms that have the potential to increase transparency and govern-

mental accountabiliry Given that democ¡atic theory srates the need for citizen par-

ticipation in policy-mâking, this project wìll contñbute to the b¡oader literature on

democ¡atizâtion.
Our analysis is both empirically grounded and theoretically informed. On the

empirical side, rve have employed a r,ariety of dara sources, both primary (inter-
1'-iews with cEC staff and ENco reprcsentatives) and secondary (citizen submission

documents. e-mail exchanges among key pìayers). Methodological\ we have used

a rníred approach, examining quantitative and qualitative data. Theoreticall¡ our

analyses hare been informed b-v, among otheß, the literature on accountability and

tÞnspa¡enct the body o[ work on civil sociery social movements, a¡d ¡esou¡ce mo-

ìe An example of such maps is åvailabl€ on line at hrtp:/^+\v.pollutionlvatch.org/maps/naps þp. The

Cânådiån ENGo PollÙtio¡ \\ratch c¡eates these maÞs based on ¡-ational Pollutanr Release In"entorr
(NPR¡) dâta.
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b^ilization, and a€rou,ing critical mass of lvork that studies non orthodox approachesto regulaiory polic).
Our preliminary lindings confirm prer,ìous researchers, comments on the pre_sumed effectiveness of the csEN,l

coryo¡ari¡,g rhe pe¡."p,ion. or ;::o.T::J,"#ïr'::j:::i"::r':ï,H.?ll:-
senratjves. In the next stage of our research rve plan r" iri".r". .r""rï"." o*"orep¡esentarir.'es as rvell as kev currenr and foÁe¡ gou"__"r,, à'fl#als, particularly-Canadìan and \Iexjcan ¡s tl
,h"'t",g" -;ffiìi;.iä ;,ilffijio 

countdes a¡e the ones rhat have faced

Concfusions

cspu has been roured as a 
.,tool 

wjthour any bire.,, If rhis 
,,¡oorhless,, 

mechanismq,e¡e reaÌlv all that weak. rvhv r¡.orrÌd c"n"at"n ,n¿ l¿""i.", i^äiì _årr r" 
"""_tinue using irì Would ir nor mako m'ch -o.".".,." ;;;;;;;ä;;: p*"_*resources and try ro use other cjomesric me.h".,o.r: Ou, 

"n"l_rulìoä", "r,'a"n""ihat. u.hile the numbe¡ of subrnissions agri^r, ,1," ui.-iJ;"ir,"íråìirï** ,na,.'rhose against C^anada a¡d À,{exico, rhe p"rocess ,, 
"rll cìrrrä"i,'.,ìoin u, ,"U_. 

:r:.Lì itd t3 faou"Ì records up ro rhe time 
"f,hi. 

i*ì,;ie.'"". " '
l-er\rs appropridteh indical e, tha¡

unljL" rhc inve<tmenr and t."Je prorisions. the environmenrãl cilizen submr<sion pro.cess does nor grerântee an enforceable right of r"rior, ,o p.iur," prJ"i,',1"î",""rn" 
"f,cirizen submìssioD \,,ill have no legaily bind,"g 

"f"", ãí "rfrri".i". .,iì"iroor,rol
wold. Riichie, er ai. (2004) draw ressons Êom rhe wo¡rd Bank! Inspecrion panel

to improve the Cirizen Submission on Enfo¡cement l¿"i"*'¡n".fríìrr_ 0,¡*autho¡s seem ro ag.ee rhar lessons can 
^be 

d."* f."_ ;;;";;;;nì'rro..,ro" 
o"_nels such_as th-e Wò¡ld Banks (Lei¡.is, 2007) arrd the ir,,,"srol il;;;;;;" 

"^r*p¡ocess (Tojlefson, 2002).

. 
Ho:t"r,î the three processes exhibir substant¡al diffe¡ences that may under-mine the effo¡ts ro malie rhem comn¿¡able. As ToÌlefson ìrooji"oì.îin""ry ,"¿.cates, there are some s;milarjrie. 

""¿ " 
¡"" ì,rÈr""."i 'ii" 

"ííi'i*""nn*u,designed to be neak, 1Ärrereâs rhe inv€sto, 
"lai-s "nd 

th" Wo.ìã e"nL iirp*,ronP¿nel ,it sr¡ h¿ve been sLrong f¡s¡.¡ rh" b"ginnj;g. 
-

^^^"^':::nr,,.r,1n9 
rhe porcnr ial benelirs of rhe cir izen submissions process mav beore o¡ rnc Rer tdciors in sr,.ngthêning the mechanism. The mo* 

"i",¡1" 
,f," *ü,ir_srons, the more ENcos can leam abour how to u¡dertake this-;;":;;;';."r.."_

consumi¡:g p¡ocess and achie.¡e so-e degree of succ".r. S"""rli".r.."ìr'"na fo._me¡ cEC- officials have \i,¡itren aìrour csEù 1M"rk"ll, zOoO*ã^jòOj,î"ìkell *¿K¡ox, eds.,2003: paquin. Mal'and and Sb;", t0ó;, c;;';*TðoïrL,zoor,
Markell 2006), arguabll, ìn hçes that.thr, *rii"[ r,.ä"*';;í;;iå."0."
sentadr.es and academic specialists r,;.ho har" bro,lghi.".", t;rl.r" 

"rã'ír* 
ä0."*f"
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done the same (\4iold, Alanìs-Ortega, erc.). This st¡ateg, is both astute and effective.
Inside¡s can learn details about the submissions procedure that r¡anv researche¡s
ma1,-be unable to gain. Furthe¡mo¡e, the cumulative erpe¡ience of several ve¿¡s i¡
the sEÀ,] unit can prore effective in understanding and processing future submis
sions- Horvev'er, there is widespread coDcern in the communitv of scholars that
studies rhe c¡C about the lack of instirutional memory in rhe sEM unir.

Field-based assessments, built on intenìeu's u'ith the full range of interested
parties, are kev because some actual impacts may be less than thev claim, where-
as others may go unnoticed or underestima¡ed. This project has helped build a

vaiuable t¡inational dataset that may be used to empirically ground theoretical
constructs on the adrancement of a North Ame¡ican ciril societ\,.
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