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Abstract

Presidential democracies are less stable than parliamentary democracies.  This brittleness is linked to the precariousness of the rule of law in most presidential systems.  Cross-national empirical evidence is presented to support the claim that there is a correlation between regime stability and the rule of law: regimes are more stable when the rule of law is strong.  Presidentialism is the most widely adopted constitution among democracies where the rule of law is weak. Comparative analysis of Latin American presidentialism and South Asian parliamentarism suggests that, whereas presidential systems without the rule of law are prone to become “delegative democracies,” parliamentary systems under similar conditions become “elective dictatorships.”   

Introduction

Presidential democracies are more unstable and less enduring than parliamentary democracies, but despite over a decade of research we still do not know why (see Stepan and Skach 1993, 1-22; Cheibub 2002, 284-285; Cheibub and Limongi 2002, 151-153; Carey 2003b, 26; Cheibub, Przeworski, and Saiegh 2004, 580; Bunce 2000, 710-11; Valenzuela 2004).   This article provides evidence linking “problems of presidentialism” (Linz 1994) to the rule of law.  There is a positive relationship between regime stability and the rule of law: regimes are most stable when the rule of law is strong.  In most presidential democracies the rule of law is very weak.  

The first section of this article presents cross-national empirical evidence supporting these claims.  The next section challenges the conflation of presidentialism and the separation of powers and argues that the separation of powers may be harder to uphold under presidentialism than parliamentarism. The final section compares presidential and parliamentary systems where the rule of law is weak.  Whereas political crises in presidential systems often produce “delegative democracies” (in which checks and balances are eroded), similar crises in parliamentary systems are more likely to produce “elective dictatorships” (in which parliamentary supremacy is abused).
 

A comprehensive explanation for democratic instability is beyond the scope of this article.  Our purpose is to call attention to a largely neglected yet possibly critical factor.  By emphasizing the rule of law, we do not mean to imply that it alone explains democratic instability, much less that such instability can be wholly explained by formal institutions.  Recent research on Latin American politics has stressed the importance of informal institutions, such as clientelism and corruption, problems of noncompliance, and the lack of horizontal accountability (Helmke and Levitsky 2004; Mejía Acosta 2004; O’Donnell 2001; Pachano 2000).  In a review essay, Gerardo L. Munck (2004) calls for efforts to bridge these research programs.  

According to Munck, research on institutions should borrow from work that emphasizes causal processes and is context-sensitive, while students of democratic politics in Latin America should incorporate the contributions of institutional analysis.  One potentially productive area of bridging is between presidentialism and the rule of law (Munck 2004, 454). Our findings contribute to a growing body of theoretical and empirical work in comparative politics on the importance of the rule of law in democratic regimes (O’Donnell 1999, 2001, 2004; Smith 2005, 273-279; United Nations Development Programme 2004, 49-73; Payne et al. 2002, 221-248; Larkins 1996a, 1996b; Diamond 1999; Zakaria 2004; Burt and Mauceri 2004, 273; Hartlyn 1994; see also Alexander 2002, 1148; Bunce 2000; Carothers 1998). 

Constitutions and the Rule of Law 

Constitutions can contribute to compliance with the law, and punishment for non-compliance, in at least three ways: (1) stipulating the procedures by which laws are made; (2) establishing the independence of the judiciary in the interpretation of laws and their application to particular cases; and (3), requiring that the executive abide by the law.  In different ways, both presidential and parliamentary constitutions are designed to fulfill these tasks.
  The separation of powers, on its own, cannot guarantee the rule of law, but the rule of law cannot be sustained in its absence: it is a necessary but not sufficient condition.

In a presidential system the executive and legislature are elected separately and for fixed terms.  The rule of law is upheld, in part, by checks and balances: there is little overlap in membership between the branches of government, but the partial encroachment of each on the competence of the other prevents any one agency or person from controlling the whole power of more than one branch.  All branches of government are subordinate to the law.  

In a parliamentary system, the executive is selected by the legislature, and is subject to a vote of non-confidence.  The partially overlapping membership of the legislature and the executive in the cabinet weakens checks and balances.  The rule of law depends upon parliamentary supremacy—the full and effective authority of parliament over legislation and its ability to remove the executive.  Here again, all branches of government are subordinate to the rule of law.  As a sovereign body, parliament can change the law; it cannot, however, violate the law or ignore parliamentary procedure.

The rule of law is, on average, stronger in parliamentary systems.
  Table 1 plots stability versus the rule of law in both presidential and parliamentary democracies.  In both systems, the strength of the rule of law is correlated with the stability of democracy.  The average rule of law scores for presidential democracies are markedly lower than for parliamentary systems.  The reasons for this are unclear, but the stability of parliamentary systems may well be a consequence.  
-------------------------------------------

INSERT TABLE 1 ABOUT HERE

-------------------------------------------

To explore how stability might be influenced by the rule of law, we first divide all democracies into presidential and parliamentary systems.  According to Freedom House, between 1973 and 2004 there were 111 electoral democracies in the world: 61 parliamentary, and 50 presidential systems of government.  We calculate the rate of democratic survival by constitutional type as the proportion of countries that remained democratic for ten consecutive years in this period.
 53 of 61 parliamentary countries (87 percent) survived for a minimum of ten consecutive years.  In presidential systems, only 23 of 50 countries (46 percent) survived (see Table 2). 
-------------------------------------------

INSERT TABLE 2 ABOUT HERE

-------------------------------------------

To illustrate how the stability of systems co-varies with the rule of law, we classify cases of each system into those above and those below the average score on the rule of law among democracies. Parliamentary systems where the rule of law is above average had a survival rate of 93 percent (39 of 42 cases) while similarly lawful presidential systems had a survival rate of 81 percent (13 of 16 cases).  At above average levels of the rule of law, both constitutional types have a high probability of surviving as democracies.  At below average levels, both systems have lower rates of survival—especially the presidential systems.  Only 29 percent of presidential systems survive as democracies, compared to 74 percent of parliamentary democracies. 

Chi-square tests confirmed that the differences between the cells were all statistically significant.  Parliamentary systems have a significantly better chance of survival, and the rule of law is important to regime survival in both systems—especially presidential ones (see Table 3). 

---------------------------------------------

INSERT TABLE 3 ABOUT HERE

---------------------------------------------


Three initial conclusions can be drawn from the data.  First, presidential systems are more brittle.  Second, both systems have a higher chance of survival where the rule of law is strong.  Third, on average, presidential democracies score well below parliamentary systems in the rule of law.   


The dichotomization of the rule of law into a binary variable is a simple but demanding approach.
  There must be strong patterns in the data for such a method to detect significant differences.  Binary classifications omit no information that would alter our basic conclusions.  Similarly, the use of the mean of democracies rather than that of all countries does not alter the overall pattern.  We do not seek to generalize from democracies to a larger set of cases: our interest is in democratic regimes and our dataset includes all the relevant cases.  Moreover, since we are only looking at democracies, the average score on the rule of law tends to be high, making this a more rigorous test. 


To increase confidence in the results, we used a range of other indicators for both the rule of law and stability.  For example, we used a measure of judicial independence, a key attribute of the rule of law.  Whereas democracy survived in 84 percent of the parliamentary systems and 83 percent of the presidential systems in countries with above average scores on judicial independence, only 50 percent of the parliamentary systems and 17 percent of the presidential systems survived where it was below average.  Similar findings are obtained by using a measure of political stability rather than regime survival.  Table 4 shows results that are remarkably consistent with Table 2. 
---------------------------------------------

INSERT TABLE 4 ABOUT HERE

---------------------------------------------

Whereas 47 of the 61 parliamentary systems (77 percent) score above average on the World Bank measure of political stability, only 16 of the 50 presidential systems (32 percent) score above the average, demonstrating that parliamentary systems are more than twice as likely to be stable.  A comparison of the rates of political stability among systems where the rule of law is strong shows that 93 percent (39 of 42 cases) of parliamentary systems and 81 percent (13 of 16 cases) of presidential systems are stable.  Where the rule of law is strong, the type of constitution does not matter a great deal to political stability.  However, whereas 42 percent (8 of 19) of parliamentary systems where the rule of law is weak are stable, only 9 percent (3 of 34) of presidential systems were stable.  Chi square test confirm that all these correlations are statistically significant (see Table 5).
---------------------------------------------

INSERT TABLE 5 ABOUT HERE

---------------------------------------------
To reiterate, descriptive statistics show: (1) presidential systems are more brittle; (2) both systems have a higher chance of survival where the rule of law is strong (3) the rule of law is weaker, on average, in presidential democracies.  We do not argue the type of constitution explains differences in democratic instability.  Our claim is rather that insofar as the two types of constitutions exhibit differences in stability these may be due to differences in the rule of law. 

A complete multivariate explanation of democratic regime stability is beyond the scope of this article.  There appear to be loose causal relationships among a large number of institutional and contextual factors.  Further research will be necessary to determine why the rule of law is weaker in presidential systems.  Differences in the rule of law may, for example, be attributed to levels of per capita income.  Most of the rich countries of the world have parliamentary systems, while presidentialism has been adopted in poorer countries.   

Regression analysis shows that per capital income is a strong predictor of the rule of law (see Table 5).  On its own, the difference between presidential and parliamentary systems does not explain much of the variance in democratic instability.  The effects of the type of constitution on stability are indirect.  Regression analysis does support our claim that there are correlations between democratic stability, the rule of law, and type of constitution.  Democratic stability is correlated with the rule of law, and presidentialism is negatively correlated with both.  Intriguingly, the type of constitution influences economic growth rates.  While causality cannot be inferred from such a correlation, it seems reasonable to assume that constitutional type affects per capital income rather than vice versa: per capital income does not change constitutions, but constitutions might have economic consequences.  Growth may enable improvements in the rule of law, enhancing stability. 

---------------------------------------------

INSERT TABLE 6 ABOUT HERE

---------------------------------------------

The strong correlation between stability and the rule of law suggests the possibility of autocorrelation.  Indicators of political stability and the rule of law may measure concepts that are too similar.  Indeed, they may measure the same thing: regime instability implies some sort of lawlessness; and lawlessness might imply instability. There are two issues, one conceptual, the other methodological.  Conceptually, regime stability and the rule of law can be carefully distinguished.  Countries may have problems with compliance and enforcement of the law without any alteration of the democratic regime.  For this reason, we prefer the Stepan and Skach measure of regime survival to the more opaque World Bank indicators of political stability.
 Methodologically, the problem of autocorrelation does not concern us because we do not claim that the rule of law causes stability.   We claim only that, insofar as there is a difference in the stability of presidential and parliamentary systems, this difference co-varies with differences in the rule of law.  

The most important step in establishing a connection between constitutions and the rule of law is theoretical.  In the second half of this article we build on established work in comparative politics that emphasizes presidential regime dynamics that weaken the rule of law.  Guillermo O’Donnell has argued that there is a tendency for presidents in some democracies to enhance executive power at the expense of the legislature and the judiciary.  He has referred to such systems as “delegative democracies” (O’Donnell 1994).   Delegative democracies are endemic to presidentialism.  The fact that delegative democracies are rare in parliamentary systems may have been overlooked due to the mistaken presumption that parliamentary systems inherently fuse powers that presidentialism seeks to separate.  In the next section, we suggest claim that presidential systems are prone to violations of the separation of powers leading to delegative democracies while parliamentary systems are prone to the abuse of parliamentary supremacy leading to elective dictatorships.  We then illustrate the difference by comparing cases in Latin America and South Asia. 

The Separation of Powers Reconsidered

The claim that presidents are prone to violate the separation of powers, and hence weaken the rule of law, is counter-intuitive from the perspective of much of the literature on constitutions because presidential systems are widely seen as better approximating the doctrine of the separation of powers than parliamentary systems.
 From this erroneous standpoint, there should be greater judicial independence in presidential systems.
  In addition, the so-called fusion of powers in cabinet government creates a powerful presumption that parliamentary government is less likely to uphold the rule of law—the reverse of what we observe empirically. 


Presidentialism should not be conflated with the separation of powers.
 All democratic constitutions create three separate branches of governmental power.  The purpose of dividing powers into specialized agencies is to ensure that the legislature monopolizes the production of law and the judiciary monopolizes the interpretation of law and its application to particular cases.  The executive, that branch which monopolizes the legitimate use of force, must operate within the rule of law thereby established.  Although the separation of powers doctrine calls for the establishment of three branches of power, each with its own jurisdiction, it does not call for a watertight compartmentalization of governmental agencies.  The prohibition on either joint membership or partial encroachment of one branch upon the other is untenable in practice and indefensible in theory.
   


Properly understood, the separation of powers doctrine is exemplified by both parliamentary and presidential systems, but practiced differently in each.  Whereas parliamentary government is based on the principle of parliamentary supremacy, presidential government complements the separation of powers with the idea of checks and balances.  In a presidential system, the separate membership of each branch, and the partial encroachment of each on the competence of the other, creates checks and balances.  In parliamentary systems, where the executive is selected by the legislature and operates under the threat of a non-confidence vote, the separation of powers is sustained by virtue of the legislative monopoly of legislation and judicial independence.   

The presumption that there is a fusion of powers between legislature and executive in parliamentary systems, and therefore an “absence”—to use Peter C. Ordeshook’s (1993, 226-227) term—of the separation of powers, is hyperbole.  It is true that there are fewer checks and balances in a parliamentary system, and the Prime Minister and cabinet tend to have sweeping powers.
  These powers reduce the incentive to operate outside the constitution.  At the same time, the legislature and judiciary appear to offer no less a bulwark against the illegal tendencies of the executive in a parliamentary system than do congress and courts under presidentialism.   In crises that arise from the abuse of executive power, the legislature has a powerful legal weapon: government can be brought down by a vote of non-confidence.   The absence of dual lawmaking prerogatives between legislature and executive reduces the incentives to politicize the judiciary, while making it more likely that the executive will be successful in achieving its legislative agenda.


In practice, given party discipline and the substantial administrative power of the office of the Prime Minister, it may be difficult for the legislature to control the executive.  As a result, the parliamentary governments may evolve toward what some have—often exaggeratedly—called “elective dictatorships.”
  Where parliamentary procedure and judicial independence are disregarded, the Prime Minister and cabinet may concentrate power at the expense of parliament.  The difference with presidentialism is that such concentration of power is often achieved without altering or interrupting the constitutional order.

Under presidentialism, the separation of powers is established differently.  The direct election of the president eliminates parliamentary supremacy: both legislature and executive have the same source and legitimacy—Linz (1994) used the phrase “dual legitimacy”—and often competing legislative prerogatives.  In addition, fixed terms eliminate the vote of non-confidence, so the legislature cannot assert supremacy short of a vote of impeachment.  Instead, presidential systems create checks and balances, partial forms of mutual encroachment between the branches of government designed to prevent any one single agency or person from exercising the whole power of more than one branch at a time.

Since the president is not subordinate to the legislature, there is a temptation to resist legislative encroachments on executive power.  This may take the form of a presumption that either: (1) the executive branch is not bound by laws made by the legislature; or (2) the executive itself is a source of legislation.  When either occurs, there is no longer a single monopoly of legislation.   In the first case, the executive may act illegally, outside the constitutional order.   In the second case, conflicts may arise with regard to both what is law and which branch has the right to legislate in a given area. 

In the face of an executive that acts in defiance of the law, or in the event of disputes over legislative authority, the judiciary may be drawn into inter-branch conflict. It may be come similarly embroiled when lawmakers act as judges and punish an executive that is operating outside the law.  Either way, when courts are the battleground on which the other branches struggle for power, the rule of law is threatened. 

Critics claim presidentialism is associated with minority governments, and hence the need to build coalitions (a problem aggravated by disincentives for legislators to do so); with legislative-executive tensions arising from divided government; with the rigidity of fixed terms and the lack of powers of dissolution that guarantee coherence in inter-branch relations; and with term limits that frustrate the ambitions of successful politicians (see Linz 1994; Stepan and Skach 1993; Valenzuela 1998, 2004, 13-14).  These problems do not necessarily lead politicians to circumvent constitutional rules, however, and in many countries they are managed routinely.   Yet critics of presidentialism are right to note a tendency to seek to alter features of the constitutional order that are perceived as limitations on executive power.  As a result, the power and prerogatives of all three branches of government are politicized.

A final word on the distinction between presidentialism and parliamentarism is in order.  Some scholars argue that the distinction is vague; others argue that differences within systems are so great as to render these more general categories of limited utility.  Hybrid or mixed systems (such as premier presidential and president-parliamentary) defy easy categorization.  These objections are specious.  The distinction between presidential and parliamentary systems is clear and straightforward, and the diversity of institutional forms within systems in no way diminishes the empirical differences between them.  Unless it can be shown that differences in secondary characteristics—such as party systems, electoral rules, bicameralism and unicameralism, federalism or unitarism—bear directly on the most important empirical difference between the systems, the comparison of pure types remains a legitimate object of inquiry.   Similarly, the existence of a small number of mixed systems, which constitute a distinct type of constitution, has little bearing on the findings reported here.  To suggest that scholars should not try to explain differences between the two pure systems because of diversity within and inter-mediate cases between them is like saying the differences between democratic and authoritarian regimes should not be explained because there are differences within each system and hybrid cases between them.  
Between Delegative Democracy and Elective Dictatorship

Are presidential and parliamentary systems prone to different kinds of instability?  Comparison of parts of Latin America and South Asia can help re-specify the terms of the debate over presidentialism.  Our interest is conceptual rather than explanatory.  We make the case that instability takes a different form in presidential and parliamentary systems.  If correct, this suggests a new line of inquiry for further analysis.  

Presidents often abuse their power by operating outside or at the margin of the law; crises in presidential democracies, therefore, commonly involve constitutional contention motivated by irresponsible executives.  Prime Ministers already possess enormous centralized power and, under certain conditions, may govern autocratically without altering the constitution.  As a result, crises are less likely to result in efforts by the executive to alter the constitutional order and more likely to result in opposition dissatisfaction with enfeebled parliaments.


Latin America provides examples of presidential systems where the rule of law is strong, as well as delegative democracies where it is weak.  Small, socially homogeneous countries that were marginal to the colonial project—Uruguay, Chile, and Costa Rica—developed strong legal institutions and healthy presidential democracies.  Countries with large indigenous populations and enduring colonial legacies—such as the Andean subregion and parts of Central America—have fragile democratic and legal institutions.  Most of Latin America’s population is concentrated in intermediate cases—Brazil, Mexico and Argentina—where the rule of law is uneven and presidential democracies are neither stable nor permanently crisis-ridden. 


The most unstable democracies in contemporary Latin America are found in the Andes and Central America.   Political instability in these countries has originated in a range of factors that have nothing to do with the type of constitution.
  Nevertheless, constitutions have become central to political contestation in four of the five nations of this subregion, largely as a result of the actions of executive leaders.  In Venezuela, for example, President Hugo Chávez Frías used the political crisis caused by the collapse of a power-sharing arrangement known as the Pact of Punto Fjio to concentrate power in the hands of the executive by means of constitutional reforms.
  The new constitution, approved by referendum in 1999, was not accepted by the opposition which attempted a coup in 2002 as well as a series of general strikes aimed at crippling the government.  Chávez used constitutional reform to overcome a minority government situation, consolidate control over the legislature, and alter the constitution to extend his term and eliminate term limits.  He also expanded and stacked the supreme judicial body and key election authorities.  In the process, Chávez altered the constitutional separation of powers in ways that undermined the rule of law and judicial independence.


A similar process occurred in Peru under President Alberto Fujimori.
  Fujimori came to power in 1990 under conditions of severe economic crisis and growing violence.  He used an autogolpe—closure of congress, sacking of top judges, and the temporary suspension of the constitution—to overcome a minority government situation and alter term limits to extend his term in office.  Fujimori expanded the powers of the executive, especially the intelligence service of the armed forces, and began a process of judicial reform that culminated in control over the key courts responsible for terrorism and corruption.  In 1997 he purged the constitutional tribunal when it ruled against his eligibility for re-election, and by the end of his second term in office, Fujimori controlled virtually all branches and agencies of government.  Lacking impartial electoral authorities, Peru was unable to hold elections in 2000 that could be considered free and fair by impartial observers.  The regime finally collapsed when a bribery scheme was exposed in which the intelligence service used bribery and intimidation to build a majority in congress for a third term for Fujimori.  


Chávez and Fujimori are examples of leaders who came to power under inauspicious conditions and boldly used unconstitutional measures to consolidate and concentrate executive power.   A similar future may await Bolivia, where President Evo Morales, elected in December 2005, convened a constituent assembly that was (elected in July 2006) to re-write the constitution (Toranzo Roca 2006).  Although Morales has, by and large, respected important constitutional principles as he seeks to alter the existing order, the process of constitutional change opens the door to potential abuses of power.  There is another danger, however, and that is continuing social unrest.  In the past decade, would-be autocrats in Bolivia and Ecuador have been less successful.  Democratic instability in these cases has arisen from the actions of leaders with an insecure power base who abused executive powers only to be removed before the end of their terms by popular protests.  

In Ecuador, the minority government of President Abdalá Bucaram was removed by congress in 1997 on the grounds of mental incapacity (thereby circumventing impeachment proceedings).
  Similarly, the minority government Jamil Mahuad Witt was deposed by a coup led by junior military officers and indigenous leaders.  A leader of the coup, Col. Lucio Gutierrez, was later elected president in 2002.   His minority government collapsed in 2004 after he lost support of congressional allies and then attempted to illegally purge and stack the supreme court and constitutional tribunal as part of an effort to build a new coalition government.  


Like Ecuador, Bolivia has experienced a succession of failed minority governments.    The resignation of President Gonzalo Sánchez de Lozada’s in 2003, followed the abuse of emergency powers that resulted in violent repression of street protests.  Vice President Carlos Mesa took over for less than two years and was replaced by an interim leader, the head of the supreme court, before Morales was elected.  In both Bolivia and Ecuador, indigenous movements calling for deep constitutional reforms have channeled popular unrest. 


Colombia is the most unstable country in Latin America from the point of view of social and political violence, and yet, paradoxically, it has experienced no coups or other alterations or interruptions of the constitutional order in four decades.
  The closest Colombia has come to a full-blown constitution crisis was under the government of President Ernesto Samper Pizano.  The scandal over Samper’s connections to drug traffickers did not result in a constitutional crisis because he held an absolute majority in Congress which prevented his impeachment.  Had he been impeached, however, Colombia would have faced a constitutional dilemma over whether to hold early elections or a referendum to re-affirm his mandate.  The fixed terms inherent in a presidential system would have prevented the parliamentary solution—calling a new election—without a constitutional debate. 


Similar crises, caused by presidents seeking to enhance executive power at the expense of legislatures and the judiciary, have occurred outside the Andes, notably in Paraguay in 1996 and 1999, Guatemala in 1994, Haiti after 2000.  And, as in Bolivia and Ecuador, presidential powers have been curtailed by a zealous legislature in the case of Nicaragua 2003.  Democratic instability in Latin America cannot be separated from constitutional contention, most of which is generated by actions of dubious constitutionality or legality by executive leaders. 


Parliamentary systems are not immune to instability when faced with adversities comparable to those of most presidential systems.  The difference between presidential and parliamentary systems is two-fold: (1) the prime minister is both an executive leader and a law-maker who, by definition, holds the confidence of the parliament and thereby enjoys legislative prerogatives within the constitutional order; and (2) the rigidity of fixed terms provides a built-in release for pressures for change when crises occur and the prime minister loses the confidence of parliament.  


 South Asia provides examples of parliamentary democracies roughly comparable in levels of economic development, social conditions, and political instability, to Latin America’s more unstable presidential systems.  Our purpose in comparing cases from the two regions is not to argue that the South Asian countries should be more stable.  The Caribbean provides better examples of parliamentary systems with levels of development comparable to the Latin American norm that are stable.  Our purpose is to show that instability in parliamentary systems takes a different form—governments that act like elective dictatorships not delegative democracies.   

Bangladesh has experienced political instability for over a decade.
  The cycle of instability began when opposition parties demanded the resignation of the Bangladesh Nationalist Party (BNP) government of Khaleda Kia following allegations of vote rigging in a parliamentary by-election in 1994 (Akhter 2001, 161).  Since that time, power has alternated between the BNP, the Awami League, and various caretaker governments, with each side periodically boycotting parliament and even refusing to participate in elections or holding general strikes to protest harassment, intimidation or other extralegal measures to silence opposition.  Bangladesh’s democratic politics are unstable, however, not because of disagreements over constitutional rules, nor because powerful politicians seek to alter the separation of powers. Bangladeshi parliamentary governments have given rise to elective dictatorships because the actions of government and opposition politicians have undermined the ability of parliament to function effectively as a restraint on executive power.


In Nepal, political instability has occurred under democratic rule not because but in spite of parliamentary arrangements.
  The monarchy has consistently undermined democracy.  Until recently, Nepal’s monarch had greater powers to intervene in the political process than is typical in constitutional monarch in parliamentary democracies. Recent political crises could have been resolved, or even prevented, by adherence to standard parliamentary rules.   As Nepal contemplates constitutional change, the main item on the agenda will be to restrain the power of the king. 

 In 1995, opposition Nepalese parties launched a no-confidence motion against the government. In order to stave off the no-confidence vote, the Prime Minister requested the king to dissolve parliament and call mid-term elections.  Opposition parties, which held a majority in parliament after a member of the governing coalition defected and joined their ranks, demanded the right to form a new government.  King Birendra ignored opposition requests and dissolved the parliament. Opposition parties labeled the move as unconstitutional
 and appealed to the Supreme Court, which ruled that the constitution had been breached and parliament had to be reinstated.
 Upon its reinstatement, parliament passed the no-confidence motion against the government
 and opposition parties were able to form a new government (Parajulee 2000, 276-7).
  Had it not been for the intervention of the king, the parliamentary constitution would have ensured provided the mechanisms for the formation of a new government, thereby avoiding a constitutional crisis. 

A second constitutional crisis started in 2002. In order to hold general elections when the Prime Minister asked the new King (who emerged after the murder of most of the Nepalese royal family in 2001) to dissolve parliament. After parliament had been dissolved, however, violence by Maoist insurgents led the Prime Minister to request a one-year postponement of the election. The king, however, responded by unconstitutionally removing the Prime Minister from office.
  Opposition parties called for the restoration of parliament. As Maoist rebels advanced against the government, the King—again, unconstitutionally—declared a state of emergency and assumed full executive powers (Kumar 2005, 285).  This time, Nepal’s Supreme Court failed to uphold the constitution.  Instead, political parties, with the backing of Maoist rebels, led protest that forced the king to reinstate parliament.   Here again, the ongoing political instability in Nepal has stemmed not from the parliamentary constitutional framework but rather from actions of the monarchy.


An elective dictatorship emerged in India when Prime Minister Indira Gandhi abused her authority by invoking emergency rule in 1975-1977 in order to escape the consequences of a supreme court decision that would have denied her office.  Sweeping emergency powers were used to jail opponents and pass new ordinances, legislation, and even constitutional amendments.  Although Gandhi abused her power, emergency rule was constitutional under article 352.  This emergency powers provision of the Indian constitution has been described as “a gaping hole in constitutional checks upon executive power” (Hart 1976, 17).  When Gandhi submitted herself to re-election in 1977 she was soundly defeated.  Emergency rule galvanized the opposition and the re-opening of the electoral market place subverted Gandhi’s authoritarian pretensions (Mendelsohn 1978, 58-62). 
Conclusion
The sources of presidential instability remain unclear, but the fact that there are so many presidential democracies in countries with low levels of legal compliance and enforcement is almost certainly part of the explanation.  Constitutions are designed to uphold the rule of law, in part by separating branches of government and specifying their competence and jurisdiction.  The separation of powers is achieved by different means under presidential and parliamentary constitutions, and thus regimes break down differently in the two systems.  When checks and balances are eroded in a presidential system, delegative democracies emerge; elective dictatorships are formed when parliamentary supremacy is abused.  


Further research is needed to compare the effects of delegative democracies and elective dictatorships on the rule of law.  The fact that elections can be called in parliamentary systems offers an escape hatch, short of out-right impeachment, that is generally missing under presidentialism.  Checks and balances in a presidential system, coupled with dual legislative prerogatives, may increase the perceived necessity of operating at the margins of the constitutional order.  However, formal institutional rules need to be examined within the context of regionally sensitive and historically informed research on specific cases before generalizations can be made with any confidence.  


George Philip recently wrote: “while it might not be convincing to assert an entirely a priori argument that pure presidentialism is bad for democratic consolidation, there do seem to be historical-institutional factors, accounting for the present weakness of the rule of law, that can interact with the formal institutional rules of a presidential system to produce this result. The weakness of independent law enforcement and the clientelistic system of public sector appointment…are likely to exacerbate these problems” (Philip 2003, 30).  We concur with this view insofar as we agree that presidential systems tend to be more unstable and an account that fails to address the rule of law is likely to be incomplete.  We also stress, however, that parliamentary systems have their own pathologies when the rule of law is weak: the tendency toward the abuses of parliamentary supremacy may well be less damaging to the rule of law but more damaging to democracy. 

For scholars concerned about the perils of presidentialism in new democracies, one implication of our argument is potentially reassuring.  Latin American reformers are often exhorted to consider shifting from presidentialism to parliamentary constitutions. Such an idea, however appealing to political scientists, “is plainly anathema to most Latin American citizens” (Valenzuela 2004, 15). Our analysis opens up another, perhaps more palatable prospect for the Latin American region: improvements in the rule of law.

Adopting parliamentary government would not only be politically infeasible in a region already exhausted by numerous efforts at constitutional reform; it would also be unnecessary. Since the differences between presidentialism and parliamentarism diminish at higher levels of the rule of law, it might be better focus on judicial reform.  Not only would this produce benefits as important as constitutional reform, it would especially enhance the viability of presidentialism. 

Enthusiasm for strengthening the rule of law is widespread in policy and academic circles (Carothers 1998).  While sharing the enthusiasm, we offer a caveat.   The promotion of the rule of law should come at the expense of democracy promotion.  For some scholars, such as those writing about “illiberal democracy” (Zakaria 2004), the promotion of the rule of law may be more important than democracy itself. Yet democracy and the rule of law are mutually interdependent, and strengthening either one should reinforce the other, especially in presidential systems.
TABLE 2
Democratic Survival and the Rule of Law by Type of Constitution

(1973-2004)

Type of Constitution during Democracy

                                                                                                                  ___________________________________________







Pure Parliamentary 

Pure Presidential

Countries democratic 

for at least one 




61 



50 
year during 1973-2004

Number of 

countries from above

set continuously 




53 



23
democratic for ten





consecutive years 

in this period



Democratic Survival Rate:


87% 


            46% 
Rule of Law



___________________________________________________________






High 

Low

High

Low
           
(N=42)            (N=19)            (N=16)            (N=34)   

____________________________________________________________







39 

14  

13

10 


Democratic 


93%

74%

81%
           
29%


Survival Rate: 


TABLE 3

Statistical Analysis

A. Democratic Survival Rates: Chi-Square Results

	
	Parliamentary
	Presidential
	SUM

	Democracy survived
	53
	23
	76

	Democracy did not survive
	8
	27
	35

	SUM
	61
	50
	111


Chi-square = 21.3, Degrees of Freedom = 1, p = .000

B Democratic Survival Rates and the Rule of Law in Parliamentary Systems: 

Chi-Square Results 

	
	High Rule of Law
	Low Rule of Law
	SUM

	Democracy survived
	39
	14
	53

	Democracy did not survive
	3
	5
	8

	SUM
	42
	19
	61


Chi-square = 4.2, Degrees of Freedom = 1, p = .04

C. Democratic Survival Rates and the Rule of Law in Presidential Systems:

Chi-Square Results 

	
	High Rule of Law
	Low Rule of Law
	SUM

	Democracy survived
	13
	10
	23

	Democracy did not survive
	3
	24
	27

	SUM
	16
	34
	50


Chi-square = 11.8, Degrees of Freedom = 1, p = .001

TABLE 4
Democratic Stability and the Rule of Law by Type of Constitution

(1973-2004)
Type of Constitution during Democracy

                                                                                                  ___________________________________________







Pure Parliamentary 

 Pure Presidential

Total number of

countries democratic

for at least one year 




61



50

during 1996-2004 

Number of 

countries from above

set with above average




47



16

levels of political





stability under democratic 



rule between 1996-2004


Democratic Stability Rate: 


77%


            32%

Rule of Law



_______________________________________________________________







High 

Low

High

Low

(N=42)

(N=19)

(N=16)

(N=34)

_______________________________________________________________






39 
         
8 

13

3


Democratic Stability Rate:     
93% 
           42%
            81%
           9%

TABLE 5

Statistical Analysis
A. Political Stability Rates: Chi-Square Results

	
	Parliamentary
	Presidential
	SUM

	High Stability
	47
	16
	63

	Low Stability
	14
	34
	48

	SUM
	61
	50
	111


Chi-square = 22.7, Degrees of Freedom = 1, p = .000

.

B. Political Stability Rates and the Rule of Law in Parliamentary Systems: 

Chi-Square Results 

	
	High Rule of Law
	Low Rule of Law
	SUM

	High Stability
	39
	8
	47

	Low Stability
	3
	11
	14

	SUM
	42
	19
	61


Chi-square = 19.1, Degrees of Freedom = 1, p = .000

C. Political Stability Rates and the Rule of Law in Presidential Systems:

Chi-Square Results 

	
	High Rule of Law
	Low Rule of Law
	SUM

	High Stability
	13
	3
	16

	Low Stability
	3
	31
	34

	SUM
	16
	34
	50


Chi-square = 26.2, Degrees of Freedom = 1, p = .000

TABLE 6

Pearson’s Correlation Coefficients for All Variables

	
	
	Rule of Law
	Political Stability
	GDP per capita 2003

	Constitutional
	R
	.476
	.44
	.423

	Type
	p 
	.000
	.000
	.000

	
	N
	111
	111
	97

	Rule of Law
	R
	
	0.776
	.814

	
	p 
	
	.000
	.000

	
	N
	
	111
	97

	Political Stability
	R
	
	
	.643

	
	p 
	
	
	.000

	
	N
	
	
	97


Notes:

* ‘Constitutional Type’ was coded as 1 for parliamentary systems and 0 for presidential systems.

* One unit on the GDP per capita variable is US $ 1000.  Scores on this variable were unavailable for fourteen cases in our dataset (nine parliamentary cases and five presidential cases).
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Notes




� Guillermo O’Donnell (1994) coined the term delegative democracy; the term “elective dictatorship” was used by Lord Hailsham (1976). 


� For our purposes, the rule of law means the degree and extent of compliance with the law and its enforcement.  The World Bank’s rule of law score includes subjective perceptions of the “incidence of crime, effectiveness and predictability of the judiciary, and enforceability of contracts.”  See: � HYPERLINK "http://info.worldbank.org/governance/kkz2002/q&a.htm#2" ��http://info.worldbank.org/governance/kkz2002/q&a.htm#2� (last accessed on September 3, 2006).   


� The competitiveness of the party system, the vitality of civil society, an effective bureaucracy, and a minimal level of social equality, are also important. 


� To classify countries according to the rule of law, as well as political stability, we have drawn on the World Bank’s Governance Matters dataset.  See: � HYPERLINK "http://www.worldbank.org/wbi/governance/govdata/" ��www.worldbank.org/wbi/governance/govdata/�


The World Bank uses a “single-period unobserved components model to construct the aggregate governance indicators in each two-year period” (Kaufman, Kraay and  Mastruzzi 2005:  4-6).  They draw on over thirty-seven different sources of data produced by 31 organizations and combine these individual sources into six aggregate governance indicators, of which we chose to focus on two:  political stability and the rule of law. The Governance Matters dataset provides the most comprehensive collection of data available on the rule of law and has been selected for this reason. The indicators include effectiveness and independence of the judiciary, the enforceability of contracts, and perceptions of the incidence of crime.  For a detailed explanation of the methodology used to construct the Governance Indicators, see Kaufmann Kraay and Zoido-Lobatón (1999).  


� Democratic stability is measured, in accordance with Stepan and Skach (1993), using a method that casts the net as widely as possible.  Any country that was democratic at any point between 1973 and 2004 is included.  Those that survived for more than a decade (hence more than a single term in office) are considered stable.  Other coding rules were used without altering the basic patterns (as can be seen by comparing Tables 1 and 3). 


� We also dichotomize constitutions and regimes.  This does not mean that continuous conceptualizations are not useful for other purposes, nor are dichotomous and continuous measures mutually exclusive.


� For example, in Table 2, Brazil is classified as an enduring democratic regime and a below-average case in terms of lawlessness.  In Table 4, Brazil is wrongly classified by the World Bank as unstable politically.


� Peter C. Ordeshook (1993, 226-227) goes so far as to suggest that parliamentary systems “are distinguished from presidential systems by their abandonment of the idea of the separation of powers.”


� John Ferejohn and Frances Rosenbluth (2006) assume an absence of judicial independence in the Westminster system. 


� For surveys of the literature on the separation of powers see Vile (1967[1998]); Friedrich (1967); Gwyn (1965); Ackerman (2000); and Campbell (2004). 


� For a detailed discussion of this point, see Cameron and Falleti (2005, 247-256); see also Vile (1967[1998]).  Madison’s careful reading of Montesquieu exposed how he had been misunderstood (Hamilton et al. 1941).  The caricature of the separation of powers appears to have been popularized by Walter Bagehot (1949).


� See for example Mackintosh (1977).





� The term comes from Lord Hailsham (1976).





� These include corruption (Conaghan 1996, 35); weak judiciaries (Van Cott 2000, 44; Comisión Andina de Juristas 2001, 2003; Landa and Faúndez 1996); the collapse of party systems (Mayorga 2005; Levitsky and Cameron 2003, Roberts 2003; Tanaka 2002; Corrales 2001); political interference by the armed forces (Tanaka 2001; Mauceri 1996); and social exclusion (Segura and Bejarano 2004).


� For analysis of the background and context of recent constitutional crises in Venezuela, see Bejarano (2004); Buxton (2001); Coppedge (1994, 2003); Corrales (2001); Crisp (1996); Francés & Machado Allison (2002); Karl (1995); Maingon et al (2001); McCoy (1999, 2004, 2005); McCoy & Smith (1995); Smith & McCoy (1995); Myers and McCoy (2003); Navarro (1995); Roberts (2003); Tanaka (2001, 2002).


� See Arce (2003, 2005); Burt (2000); Cameron (1997); Conaghan (1996); Kenney (2004); Levitsky & Cameron (2003); Mauceri (1996); McClintock (1996); Obando (1998); Palmer (1992); Roberts & Arce (1998); Tanaka (1998, 2001, 2002)


� On recent crises in Ecuador and Bolivia see Gamarra (1997); Toranzo Roca (2006); Mayorga (1997, 2002, 2005); Mejía Acosta (2004, 2005); North (1999); Pachano (2000); Shifter (2004).


� See Bejarano (2004); Cepeda Ulloa (2003); Tanaka (2002).


� Ahmed (2003); Akhter (2001); Choudhury (1994); Kahn (2003); Riaz (2005).





� Adams (2005); Baral (2000); Kumar (2005); Parajulee (2000); Pfaff-Czarnecka (2004).





� Keesing’s Record of World Events 1995 Vol. 41, p. 40603


� Keesing’s Record of World Events 1995 Vol. 41, p. 40683 


� Keesing’s Record of World Events 1995 Vol. 41, p. 40731


� The Nepalese Supreme Court’s ruling was precedent-setting and demonstrated a degree of


independence that is not reflected by overall assessments of the strength of the rule of law in


Nepal. The U.S. State Department’s 2001 report on Nepal’s human rights record


characterizes the Supreme Court as independent but emphasizes that lower level courts


‘remain vulnerable to political pressure, and [that] bribery of judges and court staff is


endemic’. See: U.S. State Department. 2001. Country Reports on Human Rights Practices:


Nepal. <www.state.gov/g/drl/rls/hrrpt/2001/sa/8234.htm>. It is for this reason that


Nepal has obtained a low average ranking on the World Bank Rule of Law index.


� Lintner, Bertil. 2002. Spotlight: Royal Coup. Far Eastern Economic Review 165:4, October 17th 2002, p. 15.
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